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INTRODUCTION 



Just 5 years have passed since we put the final touches on the second edition 
of The Counselor and the Low. In that book we attempted, as now, to provide 
a general guide for counselors to conduct their practice in a legal and ethical 
manner by outlining the broad legal pitfalls that could trap unwary or un- 
informed counseling professionals. That the authors and the American As- 
sociation for Counseling and Development determined a third edition is now 
necessary highlights a critical aspect of our law: It is a dynamic, ever-evolving 
process that reflects changes in our society at large, not a stagnant, staid 
structure that remains the same over time. Of course the essential framework 
remains intact, but as new situations arise, the law rises to meet new demands 
and new ideas. 

For the counselor, as for lawyers, it is impossible to know all there is to 
know about the law or to predict the outcome of any case brought to court. 
We must also emphasize th~t the law as it applies to counselors varies from 
state to state and from situation to situation. Court decisions also vary widely 
depending on the particular judges involved in the case, how well the case is 
presented, and the particular facts of each case. Nonethe'ess, professional 
counselors, as other professionals, have an obligation to keep themselves up- 
to-date on relevant legal issues affecting them. 

We have presented in this work general principles of law to provide 
professional counselors with a framework of the legal structure affecting them. 
It is intended as a resource, together with the AACD Ethical Standards 1 (in- 
cluded in Appendix A), the AACD Ethical Standards Casebook, Fourth Edition, 2 
and other publications yet to come from AACD, to guide counselors in making 
decisions affecting their professional practice. Many of the hypothetical cases 
presented in the remaining chapters are drawn from case law in analogous 
settings and from the Ethical Standu. h Casebook. The principles enunciated in 
these examples apply to all facets of the counseling profession and should be 
examined carefully to see how they relate to particular specialties or situations. 
As with previous editions of this book, our purpose is not to tell counselors 
how to counsel their clients, but to establish, as clearly as possible, the per- 
missible bounds of conduct within which the counselor can perform his or 
her job effectively and legally. 

Similarly, this book also is not intended as a substitute for the considered 
opinion and advice of a lawyer or the lawyer of an employer, who may also 
be available for advice concerning the particular circumstances of a case in 
the context of local laws and customs. We must emphasize again that each 
counselor has the obligation to become familiar with local laws and customs 
of the profession, as well as the AACD Ethical Standards y and to give reasoned, 
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6 informed consideration to the situations that may present themselves in day- 
, to-day practice. 

References 

i\. American Association for Counseling and Development. (1988). Ethical standards. 

Alexandria, VA: Author. 
2. Herlihy, B., & Golden, L. (1990). AACD ethical standards casebook, fourth edition. 

Alexandria, VA: American Association for Counseling and Developmer 



io 




viii 



Chapter 1 

THE COUNSELING 
PROFESSION 



An estimated 120,000 to 140,000 professional counselors work in America in 
a variety of educational and social service settings. Although no specific body 
of law governs the profession exclusively, courts and state legislatures have 
made inroads in this area in recent years. Fifteen years ago, when the first 
edition of this book was published by what was then known as the American 
Personnel and Guidance Association, the focus was primarily on the potential 
legal concerns of counselors working in schools. There were few court deci* 
sions directly involving school counselors, and even fewer suite or federal 
statutes, to provide guidance as to the limits of permissible conduct toward 
student cou/aselees. Counselors were viewed by the public, and viewed them* 
selves, as an "emerging profession"; therefore, lacking clear legal direction 
or a code of professional ethics, many well-meaning counselors ventured into 
counseling situations with serious ramifications. 

At that time, for example, limited school budgets did not support the 
growing demand for professionals such as school psychologist and social 
workers, and school counselors increasingly were called upon to fulfill these 
roles. Because school counselors are not usually licensed to provide thera- 
peutic services, as are psychologists and psychiatrists, this demand for in- 
creased services from counselors created a number of potential legal pitfalls. 
Civil rights and confidentiality problems posed further complications. The 
heavy emphasis on helping counsclees from a humanistic viewpoint, which 
necessitates a very personal relationship, was also examined as a potential 
basis for legal liability in cases where a student might be harmed. Finally, the 
first edition recognized the conflicting responsibilities of school counselors to 
students, their parents, and society as a whole, of which the school is an 
important part. These issues were addressed in the first edition of The Coun- 
selor and the Law to provide some direction to guidance and other school 
counselors. 

The counseling profession of the 1990s is significantly different from the 
"emerging profession" of the 1960s and early 1970s. Perhaps the most striking 
differences are in the variety of employment settings where counselors prac- 
tice and in the types of human concerns with which they now deal. A majority 
of practicing counselors are still employed by educational institutions, both 
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public and private, but growing numbers of counselors ait also found in 
mental health agencies, rehabilitation agencies, correctional facilities, public 
employment agencies, community agencies, health caie facilities, pi ivate prac- 
tice, business, and industry. They help clients with concerns such as person.*! 
and social development, career and educational guidance, mental health, h 
giene. physical and vocational rehabilitation, unemployment 01 inwVrem 
ployment, reentry into scnool or the work force, substance abuse* faring 
planning and marriage problems, parenting, aging, child abuse* and spur ..I 
concerns. In short, virtually all facets of personal, social, career* and educa 
lional needs are addressed by the various professionals who practice under 
the title "counselor." Most professional counselors ha\e master's degrees in 
counseling and may also be licensed 01 certified by the state in which they 
work, or by a national board such as the National Board for Certified Coun- 
selors. 1 

Counseling now enjoys other hallmarks of a mature profession as well. 
Jn 1983 the American Personnel and Guidance Association responded most 
visibly to the growth and change in the profession by changing it* name *o 
the American Association for Counseling and Development (AACD). AACI) 
now represents more than 55.000 professiou.il counselors, counselor educa- 
tors, and other human development specialists in 10 national specially divi- 
sions, with 4 regional assemblies and 56 state branches. In addition to iis far- 
reaching efforts to meet the professional needs of counselors. AACD has also 
involved itself in other areas that demonstrate the maturity of the profession 
as a w hole. The first is the development* 1 efiuemeut. and expansion of profes- 
sional ethical H^ndards by which to judge the conduct of counselors, and the 
establishment of a structure for disciplining members who violate those stan- 
dards (see Appendix A). A formal procedure for receiving complaints of 
member misconduct, for conducting impartial hearings and appeals, and for 
imposing appropriate discipline has been deve!oj>ed and implemented through 
AACD's Ethics Committee. This voluntary self-regulation by members is widely 
heralded as a hallmark of an active, mature profession. 

Another hallmark is the establishment of a leg.*] defense fund that, in 
appropriate circumstances, pro\ides limited funds or amicus o A nae ("friends 
of the court") briefs to support counselors who are defending a lawsuit. This, 
too, has been refined and expanded and is now known as the AACD Legal 
Action Program (see Appendix Q. AACD has also implemented a legislative 
grants program to provide funds to states that arc considering credeutialiug 
statutes for counselors. Finally, AACD committees and related corporate en- 
tities have been envied to respond to various external and internal changes 
in the counseling profession in the areas of licensure, credeutialiug, accred- 
itation of training programs, government relations, and public relations, to 
name a few. 

What all this means to a counselor faced with any of a wide variety of 
legal entanglements is this. Counseling is largely viewed today as a mature, 
diversified profession, with established standards governing the professional 
conduct of its members. As a resalt. the conduct of counseling professionals 
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will be scrutinized both from within and witnout the profession in light of 
these established standards for preparation, competence, conduct, and, most 
important, for the care provided to clients. 

Note 

1. Other certification bodies include the National Academy of Certified Clinical Men- 
tal-Health Counselors, the Commission on Rehabilitation Counselor Certification, 
and the National Council tor Credentialing of Career Counselors. 



Chapter 2 



OVERVIEW OF THE 
LAW AND ETHICS 



There is no question that the law has become an all-pervasive part of American 
society in this century, affecting virtually every aspect of our employment, 
community, leisure, and even family relationships to some degree. By pro- 
viding a brief outline of the legal system and some common legal terms and 
concepts, we hope counselors will gain a fuller understanding of the impact 
of our laws on the counseling profession, and the issues to be considered 
when potential problems arise in practice. 

Legal issues are to be distinguished from ethical considerations developed 
by the profession that should be applied in professional practice. This chapter 
is designed to help counselors understand and appreciate the differences and 
relationships between the two. 



The American legal system as we know it today evolved from the common 
law system of England. Our ancestors brought with them from England a 
detailed code of regulations to govern their behavior that formed the basis 
for law in the New World. Americans also are governed by the U.S. Consti- 
tution, which established our tripartite form of government to initiate, ad- 
minister, and enforce laws passed by the Congress of the United States (federal 
laws) and the several states. 

Within this structure, laws governing our society derive from two sources: 
laws passed by governmental bodies such as the Congress or state legislatures, 
and "rules of law" made by the courts in interpreting the Constitution, federal 
and state law, and the common law. Law made by courts, sometimes called 
"judge-made law," takes into account the relevant facts of each particular case, 
the applicable statutes governing the situation, and decisions from other court 
cases (called "precedents") that might.bear on the facts of the case before the 
court. This all-inclusive approazh to interpreting individual cases results in 
an ever-changing body of law, within the overall framework of the Consti- 
tution, that reflects the changing character of our society. 

In appropriate cases courts also consider standards of conduct relevant 
to a particular profession, as ve mentioned in chapter 1. Taking the customary 
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conduct of similarly situated professionals into account when interpreting the 
particular facts of a case has been an important safeguard for both the public 
and the affected professionals in many cases. 

This all boils down to the concept that our body of laws is dynamic and 
ever-changing: It is not possible to predict accurately the result of any par- 
ticular case that might be presented in the future, but rules of law guide the 
analysis of situations that may develop. It is those general rules of law that 
we attempt to present in the remaining chapters. 

CIVIL LAW AND CRIMINAL LAW 

Within this structure there are two distinct types of law: criminal law and civil 
law. Basically, criminal or penal law includes acts that are prosecuted by the 
government, not private individuals. Crimes are punishable by fine, impris- 
onment, or death, and include offenses such as murder, rape, theft, robbery, 
assault with a deadly weapon, and the like. Individuals can also be prosecuted 
for aiding and abetting someone who has committed such crimes, or for failing 
to notify proper authorities in some situations when they have knowledge of 
such crimes. 

Civil law generally includes everything that is not criminal in nature 
concerning the civil rights of individuals or other bodies. Violations of civil 
laws are enforcedly private persons bringing suit against the violators in a 
court of law. Most of the law involving counselors falls into this category, 
which is discussed at length in chapters 3 and 4. 

THE COURT SYSTEM 

Federal Courts 

The federal courts were created by Article III of the Constitution and have 
the power to hear cases "arising under this Constitution" and the laws of the 
United States. 1 There are two situations where cases may be brought in federal 
courts. The first is where the case arises under the laws of the United States, 
or presents a question of federal law (federal question jurisdiction). 2 The 
second is where the case involves citizens of different states and the amount 
in controversy exceeds $50,000 (diversity jurisdiction)."* These are the only 
types of cases that may be heard in federal courts, and the limitation is im- 
portant. Potential litigants have the option to bring theii claims in either state 
or federal court if the jurisdictional requirements of the federal system can 
be met. 

State Courts 

Most state courts are patterned after the federal system, with trial courts, a 
middle-level appellate court, and a supreme cour as the final arbiter of de- 
cisions involving state and federal laws that affect the residents of the state. 
The names of these courts may vary from suite to state, but their function is 
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essentially the same. They can hear both civil and criminal cases arising und~r 
either state or federal laws, and their decisions are binding on the residents 
of the state unless overturned by a higher court within the state, or by a 
federal court. 

Appellate Process 

In both. the state and federal court systems, cases originate in the trial court 
(called the Federal District Court in the federal system). Both parties put on 
their case at this level, witnesses are heard, evidence is taken, the relevant law 
is applied to the facts, and a decision is rendered either by a judge or by a 
jury. Finally, the judge assigns the appropriate remedies *o the parries. 

Parties may have the right to appeal decisions of the trial ordistnet court 
to the intermediate-level appeals court. In thefederal system, tht:se l.H, courts 
are called the United States Circuit Courts oi Appeal. Their function is to 
review how the law has been applied to the facts of each particukn case and 
to determine whether the trial court made any errors inits decision that should 
be overturned, reversed, or sent back to the trial court for additional findings 
of fact. The state appeals courts generally operate in a similar manner. 

Finally, losing parties can request that their case be heard at the third 
and final level: either the highest court in the sinte system, or in the federal 
system, the United States Supreme Court. In addition, cases that have been 
decided by the hi b hest court of a state may move to the U r ed States Supreme 
Court through the process known as the "petition for certiorari," or asking 
the Court to hear the case. The nine Justices of the Supreme Court then vote 
to decide whether to hear the case and, if at least four Justices agree, the 
Court will issue a "writ of certiorari" asking that the case be forwarded to the 
Supreme Court. Cases accepted by the Supreme Court generally involve issues 
of federal law where decisions of circuit courts on similar issues conflict with 
one another. 

ETHICAL STANDARDS 

In addition to the legal considerations that govern the conduct of all citizens, 
counselors also are guided in their professional conduct by the AACD Ethical 
Standards (1988) (Appendix A). These standards illustrate for counselors "...the 
behaviors to which they should aspire and give general guidelines for ad- 
dressing difficult issues." 1 Although these standards are general in nature, 
they provide an additional source of authority to advise counselors in their 
daily practice. As set out in the preamble to the standards, "(t]he specificatioa 
of ethical standards enables the Association to clarify to present and future 
members and to those served by members the nature of ethical responsibilities 
held in common by its members." 5 Although not generally enforced by courts 
of law, ethical standards are enforced internally through the Ethics Committee 
of AACD. A complaint procedure has been established and penalties for 
violations of the standards have been set. 
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Ethical decisions complement the Jcgal parame rs but also cover issues 
that tend to fall into the grey areas, not expressly prohibited, yet not specif- 
ically allowed. They take into account the subtle variations of facts in each 
situation and the reasonable approach to addre* ing it. The concept of what 
is ethical also changes with the maturity and perspective of the counseling 
profession and society at large. For example, as information technology plays 
a larger role in practice, questions concerning its impact on client confiden- 
tiality arise as well. There are no clear answers to all the specific issues as yet, 
but it is likely that in the future the AACD Ethical Standards will address a 
variety of topics we cannot yet even imagine. 

As noted previously, AACD has also published the Ethical Standards Case- 
book. Fourth Edition (1990), "to provide specific examples to illustrate ..nc* 
clarify the meaning and intent of each of the standards." 6 The book present* 
typical situations a counselor may face in practice and anaylzes the ethical 
considerations involved in each situation. Counselors are well advised to s.iid} 
the implications of these analyses carefully and to apply the results to their 
personal practices. 

ETHICS AND THE LAW 

The ethical standards of a profession are general!) enforced through ihe 
internal procedures of the professional association, not specifically by courts 
of law. Yet, in the absence of any c! statutory authority or case law precedent 
to gurde a court in a case involving the conduct of a counselor, courts may 
apply the standard cf cart given by othe- similarly situated professionals, in 
this case other counselors. Courts may also look to the self-imposed standards 
of the profession to determine liability. Although no appellate court has yet 
turned to the AACD Ethical Standards for guidance in resolving a case involving 
counselor conduct, it is possible that this will occur in the near future. Thus, 
counselors should act in accordance with the standards of counselors in their 
local community, and thoroughly study and follow the AACD Ethical Standards 
where they apply as a means of avoiding potential liability. Just as courts have 
utilized the ethical guidelines and standards of care developed by the legal, 
accounting, and medical professions, a court could find that a counselor has 
breached his or her professional duty to a client on the ba,...> of the counseling 
profession's own internal ethical standards. 

References 
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Chapter 3 



THE COUNSELOR-CLIENT 
RELATIONSHIP: 
PROTECTING CLIENT 
CONFIDENCES 



It is widely recognized that die effectiveness of the relationship between > oun- 
selor and client hinges precipitous!) on a fulcrum of trust. Unless the client 
has complete trust in the counselor, it is unlikely that information can be 
freely exchanged between the two, and the purpose of the relationship will 
be frustrated. Complete trust can be established only if the client believes that 
his or her communications with the counselor will remain confidential. 

In its common usage, confidentiality is dependent upon the individuals 
involved. Without some controlling dut, toward a person who shares infor- 
mation, the recipient of that information may keep the confidence as re- 
quested or divulge it to others at his or her discretion. At one time or another 
virtually everyone has "promised not to tell" some secret or confidence. As 
described in this chapter, however, confidentiality is a legal term. More appro- 
priately, it is called privileged communication, an exchange of information be- 
tween two people in a professional-client relationship, in which the confidential 
relationship has been expressly recognized by statute or by common law. It 
arises in the context of a proceeding in a court of law, where the professional 
will not be compelled by the court to reveal protected or privileged client 
communications. 



The concept originated in the early English common law when it became 
obvious that clients would not talk freely to their lawyers if they feared their 
secrets might be revealed in a criminal trial if their lawyer were forced to 
testify. To promote free exchange of information in this situation, an excep- 
tion to the rule was carved out prohibiting lawyers from revealing their clients' 
confidences in court testimony. This privilege was later extended to the hus- 
band-wife relationship in the interest of preserving family harmony. No priv- 
ilege was recognized in early common law for communications between 
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.physicians and their patients, or between priests and penitents. But, because 
these relationships were judged to be dependent upon free and complete 
communications, they are now sanctioned by state law in many American 
jurisdictions. 1 

PRIVILEGED COMMUNICATION 

Although ethical practice xdictates that client confidences not be revealed, 
except in limited cases (described more fully below), professional-client con- 
fidentiality is recognized primarily in the context of raising a "privilege" against 
revealing information that was disclosed by a client in confidence. This occurs 
only when the professional is called as a witness in a court of law. For the privilege 
tQ.apply, the communication must have been made in confidence, with -the 
indicated desire that it remain so. This desire need not be explicitly stated, 
however; a simple action such as closing the office door so that a conversation 
can remain private would indicate a desire for secrecy. The communication 
generally .must not be made in the presence or hearing of third persons if it 
is to be judged confidential, unless there is some confidential relationship 
involving the third person as well, for example an interpreter, a spouse, or 
perhaps another employee or counselor who is involved with the client. 

Over the years the rule of privilege has been narrowly extended to cover 
other relationships, but it will be recognized by the courts only when it is 
expressly provided by common law or state statute. For example, Rule 501 
of the Federal Rules of Evidence provides that in cases in federal courts, the 
privilege against testifying will follow the federal common law, as it is inter- 
preted "in the light of reason and experience.'* 2 In all civil actions and pro- 
ceedings the federal courts will apply, in most cases, the law of the state where 
the action arose. But some flexibility is given to courts in determining whether 
a privilege against the disclosure of communicatipns should be recognized in 
the absence of a statute granting the privilege. Courts look to a balancing of 
interests test: Is the public policy of requiring every person to testify to all 
facts inquired into by a court of law outweighed by the competing public 
interest in the particular relationship sought to be protected? Four criteria 
are generally recognized in judging whether the privilege should be granted: 

1. The communications must originate in confidence that they will not be 
disclosed. 

2. This element of confidentiality tnust be essential to the full and satisfactory 
maintenance of the relation between the parties. 

3. The relation must be one which in the opinion of the community ought to 
be sedulously fostered. 

4. The injury that would inure to the relation by the disclosure of the com- 
munications must be greater than the benefit thereby gained for the correct 
disposal of litigation [emphasis in original], (8 Wigmore 2285 3 ) 

Only if all four of these criteria are present should the privilege be granted. 
Although the courts generally recognize and apply these criteria in cases 
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before them, 1 judges are reluctant to expand the privileges in the absence of 
state legislation. State legislatures are also reluctant to broaden the scope of 
the privileges, which . has resulted in an interesting mix of relationships that 
are recognized as being entitled to confidential privilege. For example, in 
some states the privilege is accorded the accountant-client relationship, yet 
denied to counseling agencies and rape victims or to juvenile home staff and 
juvenile offenders. In New York, the privilege was granted in 1985 to social 
workers, their employees, and to employees of a social work agency. 5 In other 
states counselors, and even psychotherapists, are not accorded this privilege. 6 
Thus, in states where the counselor-client relationship is not expressly rec- 
ognized by statute as privileged, a counselor could be required to testify 
concerning information received from a client. (It should be noted that the 
counselor's own thoughts and impressions may still be protected, however. 
See "Reports.and Records" in this chapter.) 

Within the scope of the Federal Rules of Evidence and Criminal Proce- 
dure, the federal courts could further expand recognition of.privileged com- 
munication so that it would apply to the counselor-client relationship. These 
rules permit some discretion to the courts, in the absence of legislation to the 
contrary, to apply the privilege "in the light of reason and experience." State 
courts with similar procedures may also have wider latitude in extending 
privileges beyond those expressly recognized by statutes. 

Thus, there are two schools of thought concerning the extension of the 
privilege to the counselor-client relationship. On the one hand, the judiciary 
probably has the discretion to appraise the relationship, to determine that it 
meets the four criteria set out by Dean Wigmore as the basis for a confidential 
relationship, and to rule that communications within such a relationship are 
to remain confidential. Others believe that this expansion can come only 
through legislative action, and that those who want to ensure the confiden- 
tiality of the counseling relationship must look to state legislatures. Some states 
have taken the initiative and enacted statutes that guarantee confidentiality 
in several counseling relationships. A number of states also recognize the 
privilege for clients of psychiatrists, psychologists, social workers, and sexual 
assault victim counselors. Counselors are urged to determine the scope of the 
law of privileged communication in the state(s) in which they practice and to 
advise clients accordingly. 

Given this diversity of thought on the question of confidentiality in the 
counseling relationship, what should a counselor tell a client who says, 4 i have 
a problem I'd like to discuss with you; will you keep it strictly confidential?" 
The answer depends on a number of things. In the great majority of coun- 
seling situations, no information will ever be revealed to the counselor that 
could become important to a court of law. There need be no restriction to a 
client, for example, in disclosing incidents relating to self-development. Coun- 
selors can tell their clients that they are bound by AACD's Ethical Standards 
(see Appendix A, standard B.2), which state that "the counseling relationship 
and information resulting therefrom must be kept confidential, consistent 
with the obligations of the member as a professional person." Coumelors have 



the obligation to keep all information relating to the counseling relationship confidential 
exept wlien required h testify or provide information to a court of law, or in the 
limited situations described below. 

Turthermore, in states that do recognize the counselor-client relationship 
as privileged, the counselor may not be forced to testify in a court of law 
under most circumstances. Counselors should stay alert to changes in the 
statutes of their states that might affect such privileged communications. They 
should also keep informed about recent court opinions concerning counselor 
privileges and of the scope of the privileges allowed by the courts. 

WHOSE PRIVILEGE IS IT? 

Both the legal privilege and confidentiality clearly belong to the client, and 
the professional counselor has the duty to protect those client rights. On the 
other hand, the client may choose to waive the privilege and reveal information 
on his or her own and can authorize the disclosure of any confidential material 
to anyone. A counselor is obligated to disclose information when requested 
to do so by the client, but only information that is specifically requested, and 
only to the individuals or agencies specified by the client. Many counselors 
request written authorization from clients before they will provide informa- 
tion. Although this is not a legal requirement, it is «* good practice to protect 
the counselor if a.question regarding permission arises later. Counselors, like 
other professionals, may be held liable for money damages for the unauthorized 
disclosure of confidential client information. 

WAIVERS OF THE PRIVILEGE 

In addition to the voluntary authorization to waive confidentiality, clients may 
be held to have waived the legal privilege of confidentiality if they have 
voluntarily communicated the same information to someone else — for ex- 
ample, a roommate, colleague, or friend. 7 

In some situations the privilege does not apply to client communications. 
These are incidents where the client initiates an action against the counselor 
before a state agency, such as a licensing body, or in a court of law in a 
malpractice action. In effect, the client waives the privilege in these situations 
by putting his or her own condition in issue in the case. Along this same line, 
a defer Jant who claims insanity as a defense in a criminal case cannot al c o 
claim the physician-patient privilege and withhold evidence of his or her 
condition because it is relevant to the defense of insanity. 

REPORTING CRIMINAL ACTIVITY 

Generally speaking, there may be situations where the public interest in dis- 
closure of client confidences outweighs the rights of clients to keep commu- 
nications privileged. Where a counselor determines that a clear and imminent 
danger exists to a client t ume third person, for example, the counselor 
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patient poses a serious danger of violence to others, he bears a duty 
.to exercise reasonable care to protect the foreseeable victim of that 
ganger. 11 

Eat the court also noted that the confidential nature of the counseling 
relationship is critical to its success and ought to be preserved. 

We • _.uze that the open and confidential character of psychother- 
apeutic dialogue encourages patients to express threats of violence, 
few of which, are ever executed. Certainly a therapist should not be 
encouraged routinely to reveal such threats; such disclosures could 
seriously disrupt the patient's relationship with his therapist and with 
the persons threatened. To the contrary, the therapist's obligations 
to his patient require that he not disclose a confidence tuiless such 
disclosure is necessary to avert danger to others, and even then that he do 
so discreetly, and in a fashion that would preserve the privacy of his 
patient to the fullest extent compatible with the prevention of the 
threatened danger. 12 

Consequently, the court concluded that the psychotherapist-patient privilege 
ought to be preserved, but only to the point where the competing public interest, 
such as preventing imminent danger to a reasonably identifiable person, inter- 
venes. Of course, this poses a difficult call for the counselor who may have 
honestly misjudged a client's threats or may have made an unwarranted warning 
to an intended victim. The counselor might be sued for invasion of the client's 
right to privacy. To circumvent this, some states have enacted statutes limiting 
the liability of a counselor in this type of situation. To avoid potential liability, 
it is important to understand the limits of the Tarasoff court's opinion, and any 
subsequent decisions or legislation in your state. 

Tarasoff held that liability would attach where the psychotherapist reason- 
ably believed, or should have believed that the client posed a serious danger to an 
identifiable potential victim. In the first instance, the counselor must make the 
judgment that the client poses a serious danger. Second, there must be an 
identifiable potential victim. This standard was also used in a New Jersey case, 
Mcintosh v. Milano (1979), 13 a Michigan case, Davis v. Lhim (1983)J 4 and an 
Illinois case, Eckhardt v. Kirts (1989). 15 In the subsequent decision in Davis v. 
Lhim (1988), the Michigan Supreme Court enumerated some factors a mental 
health professional should consider when deciding whether a client might act 
upon a threat to a third party. These include the clinical diagnosis of the 
patient, the context and manner in which the threat is made, the patient's 
opportunity to act on the threat, the patient's history of violence, the factors 
that provoked the threat and whether threats are likely to continue, the pa- 
tient's response to treatment, and the patient's relationship with the potential 
victim. 16 

The courts, in several cases, have declined to impose liability in the ab- 
sence of a readily identifiable victim. 17 However, the Vermont Supreme Court 
ruled that a mental health professional who knows that a patient poses «; risk 
O 



clearly has an ethical obligation to disclose privileged information to proper 
authorities, 8 Whether there is a corresponding legal oblig r , report sus- 
pected or potential criminal activity learned in the counse 1 cutionship is 
less obvious. Some states require professionals to report cases of suspected 
child abuse, for example, but these requirements vary widely from state to 
state. Counseling professionals may also be required to report potential cases 
of homicide or suicide. More recent attention has focused on reporting drug 
abuse and on warning partners of AIDS victims. 

Reporting criminal activity revealed in a counseling session may not be 
a violation of confidentiality obligations in certain circumstances. For example 
the Missouri Court of Appeals held in 1989 that a psychiatrist's anonymous 
call to a local crime stoppers unit did not violate the statutory physician-patient 
privilege. In this case the patient revealed during therapy that she had robbed 
a service station that day. The psychiatrist revealed only the patient's place 
of former employment when he called crime stoppers, knowing it would 
precipitate an investigation. The patient was later arrested and convicted. On 
appeal, the court upheld the conviction, ruling the psychiatrist had not vio- 
lated the privilege, because the law creating the privilege applies only to in- 
court testimony. 9 Here again, it is imperative that counselors determine the 
extent of the law in the state(s) in which they practice and make a good faith 
effort to comply with reporting requirements. 



Despite the privilege recognized for psychotherapists and their clients in some 
states, the California Supreme Court shocked practicing therapists across the 
country v/hen it ruled in 1976 that a therapist who knows or should have 
known that a patient poses a "serious danger of violence" and does not exercise 
reasonable care to protect the intended victim or notify the police can be held 
liable (Tarasoff v. Regents of the University of California). 10 

This case involved a graduate student at the University of California at 
Berkeley who revealed in counseling that he intended to kill a young woman, 
Tatfana Tarasoff, because she had refused his advances. The psychologist 
considered the threats to be serious and called campus police. They detained 
Poddar, the student, briefly, but released him because he seemed to be ra- 
tional. They neither notified the police nor warned Tarasoff. The psychologist 
also reported his concerns to his supervisor, a psychiatrist, who directed that 
no further action be taken. Shortly thereafter, Poddar murdered Tarasoff, 
and her parents sued the psychologist, the psychiatrist, the university coun- 
seling center, and the campus police. 

The court found that certain duties and obligations arise on the part of 
a counselor from the special relationship with his or her client and that this 
"relationship may support affii mative duties for the benefit of third persons." 
According to the court: 

. . . once a therapist does in fact determine, or under applicable 
professional standards reasonably should have determined, that a 
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to an identifiable person tn group has a duty to protect that poison or giou]j 
'from danger presented by the patient in Pnk r. Counseling Sewue of Addison 
County, Inc. (1985). 18 

Subsequent courts ha\e held lh<il the dut) to wai n extends to 'Torseeable ' 
victims of the client who may not be specifically identifiable, but nonetheless 
would be likely targets if the client were to hecome violent 01 carry thiough 
on threats. 10 The Arizona Supreme Court reu uly used this standard as well, 
finding liability on the part of a psychiatrist foi failing to protect a foreseeable 
victim within the "zone of danger," that is, subject to probable risk of the 
patient's violent conduct. 20 

The Colorado Supreme Court has gone so fai as to i eject the "foreseeable 
victim" analysis altogether holding that a psychiatrist has a duty to exercise 
due care to determine whetliei an involuntarily committed psychiatric patient 
poses an unreasonable risk of serious bodily harm to others if released. 21 In 
this case a police officei was shot and killed by a former hospital patient who 
was being escorted out of a coincidence store where he had created a dis- 
turbance. The court concluded that the releasing psychiatrist had not gi\eu 
due consideration to the piopensities of the patient, to extending the icim 
of the patient's commitment, 01 to placing appiopriate conditions on his 
release. 

These cases demonsliale that the courts continue to grapple with the 
issues of confidentiality and the duly to wain potential victims of \ioIent 
patients and clients. Theicfore, it is critical that counselois slay infoimed 
about die legislative and judicial changes in the stale(s) in which tliey piactice. 



Of all the issues involvir.g a duty to wain on the part of a counselor peihaps 
the most difficult involves a client who has been diagnosed with a commu- 
nicable disease, particularly the human immunodeficiency virus (HIV), or 
AIDS. In light of Tuuisoff <\\\& subsequent couit decisions, do counselors have 
a duly to warn a sexual partnei of an HIV-positive client? The balance between 
individual privacy and public welfare is indeed delicate in this situation. Un- 
foi innately, thcie is no cleat answei that will cove J all cases nationwide because 
of varying slate interpretations of Tarasoff and stale legislation. 

Tarasoff established a duly to "project" an intended victim from "vio- 
lence," not to "warn" a consenting adult partnei of the risk of transmission 
of a disease from a sexual act. Even if the decision is extended to the ri>>K of 
HIV infection, it does not necessarily requite Warning sexual partners. In 
Florida, foi example, vocational rehabilitation counselois are expiessly pro- 
hibited from disclosing the fact that a client has tested positive, even to othei 
stale or local agencies woiking with the client. Conversely, counselors may be 
required to warn partners in some jurisdictions, with a coi responding release 
from liability for such breaches of confidentiality." 

AIDS researcli poses an additional problem for counselors. Public health 
reporting laws conflict with the duty to maintain confidentiality where re- 
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searchers are required to report all AIDS cases, and in some states setopos- 
itivity to HIV antibodies. Researchers should routinely ensure that broad taw 
data are not disseminated unnecessarily to agencies to help reduce the pos- 
sibility of public access to identifying infoimalion. Application ibi a certificate 
of confidentiality from the L\S. Public Health Sen ice is another means of 
protecting the confidentiality rights of research subjects/^ As should be ob- 
vious, counselors must careful!) research stale laws and i emulations go\ei uing 
this issue before disclosing such information. 

COMMUNICATIONS WITH PARENTS 

School counselors are general!) bound b) the pro\isions of the Famil) Edit 
cational Rights and Privacy Act of !974 (FERPA)* 1 the implementing regu- 
lations,* 3 and local state ain Jtool board policies concerning disclosure of 
educational records (see discussion concerning lecoids and reports). Within 
the context of these controlling provisions, couuselois must exercise disci '" ; on 
as to the extent cf information to be released to parents from then personal 
records of confidential counseling sessions. In man) cases it is educationally 
appropriate to discuss the substance of such sessions with patents and teachers, 
but there ma) be limes when counselors would choose not to do so. Unless 
compelled b) school board polit), howevei, counselors aie not required b) 
FERPA to make a\ailable then personal ic-coids 01 disclose the substance of 
confidential student counseling sessions to parents. 

Questions have also arLcii concerning contact with noncustodial patents 
of children and revealing infoimalion to them fioiu student lecoids 01 con- 
fidential counseling sessions, parliculail) when this occiiis o\ei the objections 
of the custodial parent(s). It is cleai nuclei the polit) of FERPA that, in the 
absence of a court oidei to the coiitrai), noncustodial patents ha\e the same 
rights to access student educational lecoids as do patents who ha\e custody. 
This is consistent with the social polic) considerations that the patent, e\en 
though not having custody of the child, stilt retains the role of parent attu 
would presumably take custody upon the death of the custodial parent. v ° 

Furthermore, it ma) be imperative that a counseloi contat; the noncus- 
todial parent in some situations wheie faihue to do so could cause haim to 
the child. Undei Tmasoff, couuselois have a dul) to piotcct otlieis fiom haim, 
whir h is consistent with the school district's dul) to act in the best interests 
of the child and would requite contacting the noncustodial patent to ptotect 
the welfare of the child. 



GROUP COUNSELING AND CONFIDENTIALITY 

Group counseling poses additional problems for maintaining confidentiality. 
Standard B.2 of the AACD Ethical Standards advises counselors to "set a norm 
of confidentiality regarding all group participants' disclosures." This means the 
counselor has the affirmative ethical responsibility to explain to the entire group 
at the outset that everything said within the group is to remain confidential. 

16 



m, : 25 



Generally speaking, however, the Je* <I concept of privileged communi- 
cation does not apply to group counseling. Despite the clear indications that 
such therapy is effective in proper situations, the privilege has not been ex- 
tended to confidences revealecJrwhere more than two persons are present, 
except where there is a statutory exception. Unless specifically granted y 
statute, all members of a counseling group should assume that they could be 
called to tesufy in court concerning any information revealed to the group 
in counseling sessions. 



COUNSELING PUBLIC OFFENDERS 

One of die largest problems facing counselors of public offenders, (and to 
some degree, counselors in ott.jc institutional settings) is the persistence of 
role conflicts that "relate to the custodial orientation of most prisons and other 
settings in which these counselors work" (Page, I979), 27 Among the many 
difficulties such counselors face is adhering to an ethical rode that stresses 
confidentiality. A client may wish to discuss particular problems, such as drug 
use in prison, which could cost the counselor his or her job if the problems 
are not revealed to prison authorities. Counselors in prisons and prerelease 
centers may begin to view their primary responsibility as ensuring thai the 
clients obey the rules and regulations of the workplace and of society. They 
are also required to report to the couru or prison authorities on their clients' 
progress. These conflicting roles make it difficult to maintain client confi- 
dences. As one observer commented, 

When counselors fail to abide by confidentiality requirements, public 
offenders who seek counseling generally begin to see counting as a 
game. These public offenders begin to present themselves in positive 
ways to their counselors in hopes of receiving positive recommendations 
that may favorably affect their lives. Often, they also begin to make 
other members who might be in a group therapy with them look bad 
m order to impress their counsJ^r. Unless material presented by clients 
in counseling «s confidential, and unless counselors can be trusted to 
protect their clients 1 welfares, counseling services offered to public of- 
fenders often become a sham. (Page, 1981, p. 59) 28 

Despite these conflicting job requirements, public offender counselors 
still have an ethical duty to maintain their clients' confidences, a duty that is 
essential to the effectiveness of the counseling relationship. Counselors should 
be sure to disclose to clients the information required to be inijuded in periodic 
court reports and should clearly inform clients that information relating to 
criminal activities must be reported. Information included in periodic ref ts 
should be limited to the minimum that is requested, and client confidences 
should be protected whenever possible.. Standard B.18 of AACD's Ethical 
Standards (see Appendix A) admonishes counselors who are engaged in a 
work setting that requires a variation from the general ethical standards, 
including the standard of confidentiality^ .0 consult with other professionals 
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whenever possible to consider justifiable altci natives. This may provide less 
intrusive means of complying with job reporting demands while preserving 
the .confidentiality of the counseling relationship. 

Prison counselors also encounter periodic threats of violence or harm to 
others by clients in counseling sessions. As is the situation for a counselor 
outside a prison, the counselor must first determine if the threats of violence 
are real, involve a plan and weapons, and can be carried out. In such a case, 
the Tarasoff decision would mandate that the counselor take appropriate action 
to warn the intended victim(s) or take steps to prevent the client from carrying 
out the plan (Scott, 1985). 29 

REPORTS AND RECORDS 

It is important that counselors understand that there are ethical and legal 
reasons to maintain accurate counseling records and a corresponding duty to 
keep such records confidential. Counselors are reminded, however, that cir- 
cumstanced may arise when these records may be required to be disclosed to 
clients or third parties. Consequently it is imperative that all client records be 
kept accurately and professionally, and it is recommended that required busi- 
ness records be maintained separately from any clinical notes that may be 
taken. It has been pointed out that clinical records are not legally or ethically 
required in most cases unless required by the employing agency (Remley, 
1990). 30 Once such records are preserved, however, counselors should un- 
derstand that they may be disclosed at some future time. 

The AACD Ethical Standards have several provisions dealing with records 
and reports. These include not releasing identifying information to others 
when providing general information concerning counselors* practice (stan- 
dard A.6), requiring that counselors establish a records retention and dis- 
position policy (standard B.2), and the comment that records may have to be 
disclosed to a third party in emergency situations pursuant to the "duty to 
warn" cases (standard B.4). 

Standard B.5 admonishes: 

Records of the counseling relationship, including interview notes, 
test data, correspondence, tape recordings, electronic data storage, 
and other documents are to be considered professional information 
for use in counseling, and they should not be considered a part of 
the records of the institution or agency in which the counselor is 
employed unless specified by state statute or regulation. Revelation 
to others of counseling material must occur only upon the expressed 
consent of the client. 

Standard B.6 also requires that computer records be limited to necesary 
and appropriate information, destroyed once they are no longer needed, and 
that only appropriate persons have access to the records. 

These standards together set out the confidential nature of the counseling 
Of -ords that counselors have both an ethical and a legal duty to protect. 



Counselors should recognize, however, that the records the; create might 
eventually be disclosed to the client or some third party, whether by consent 
of the client or by court order. For an ovei view of appropriate record-keeping 
guidelines, see the article by Remley in the Ethical Standards Casebook (1990), 
-pp. 162-169. 

There are three particular situations in which counselors are required to 
disclose theirrecords. The first was discussed previously, when the counselor 
has a "duty to protect" an intended victim from a client's violent propensities, 
or where the ^unselor believes the client is a danger to him- or herself. 
Records might be provided to another mental health professional or to an 
attorney representing the client for use in commitment proceedings. 

The second is where die. client requests that records be disclosed to some 
third party, or to him- or herself. Although the counselor creates the records, 
the client has the right to inspect and obtain copies of the records a profes- 
sional keeps about the client, and to request that copies be sent to other mental 
health professionals, insurance companies, or others. As discussed earlier, 
however, counselors must exercise care not to release information to third 
parties without the consent (preferably in writing) of the client. 

Finally, counselors must make their records available when required by 
court order, even if they believe this will violate their professional ethical 
responsibility concerning the confidentiality of the counseling relationship. 
Certainly they may protest such orders, and advise their clients to do so as 
well, but counselors may not refuse to comply with a court order. 

Counselors who work in schools, colleges, or universities that receive 
federal funding are bound by the record-k *ping guideline* of the Family 
Educational Rights and Privacy Act of 1974 ^FERPA), mentioned previously. 
Sometimes referred to as the "Buckley Amendment," this law was designed 
to protect the privacy of students by giving students or their parents the "right 
to review all official records, files and data related to their children." FERPA 
also provides that such records not be released to third parties without the 
written permission cf the student or parents. 

For purposes of FERPA, educational records generally include all records 
kept by any employee in an educational institution. However, records made 
by and kept in the sole possession of a "physician, psychiatrist, psychologist 
or other recognized professional or paraprofessional acting in his professional 
or paraprofessional capacity . . are excluded from the disclosure require- 
ments of FERPA, except that notes may be provided to other treating profes- 
sionals or reviewed by a physician of the student's choice (34 C.F.R. sec. 99.3). 
Maintaining counseling records in a locked cabinet, accessible only to the 
counselor, should meet this requirement. 



COURT APPEARANCES 

Counselors may be called to testify in court in a variety of capacities. Whether 
called as an expert witness, a witness of fact, or a party, the counselor must 
keep in nind the protection of the client's privacy rights. Although required 
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to answer truthfully the questions posed in court, counselors should not vol- 
unteer additional information concerning a client. Furthermore, counselors 
appearing in court in any of these capacities will be under the direction of 
an attorney, and should plan to consult in advance with that attorney to discuss 
planned testimony, as well as any concerns about confidentiality (Blau, 1 984). H! 

RECOMMENDATIONS FOR PRACTICE 

A counselor s duty to maintain client confidences is clearly central to the 
development of an effective counseling relationship. Yet counselors may fin; 1 
that duty to be in direct competition with their obligations to report certai 
criminal activity, to reveal client information in the wake of privacy laws, or 
to warn potential victims of a client's violent intentions. This chapter has 
illustrated some of the many situations in which; counselors must balance 
competing duties. It is critical that counsleors make their decisions based on 
complete, timely information, and on a case-by-case basis. In this rapidly 
changing area of the law, counselors can protect themselves from potential 
liability in several ways. 

First, counselors should know and follow the AACD Ethical Standards to 
the extent that they apply. Although they do not cover all potential situations, 
the standards are the best source of information on acceptable conduct for 
counselors. The advice 1 1 other professional counselors may also be instru- 
mental in avoiding possible pitfalls. Many agencies or institutions also have 
in-house attorneys to advise staff on matters that arise in the course of em- 
ployment. They should be consulted, where available, for advice concerning 
specific situations. 

Second, counselors should keep records and reports current and accurate 
and carefully preserve any authorizations from clients for release of infor- 
mation. Clients should be made to understand the concept of confidentiality, 
its limits under applicable state law, and the counselor s other professional 
responsibilities as well. It is also important that the staff of the counseling 
office, including secretaries and student interns, fully understand the concept 
of confidentiality and abide by its dictates. Clear policies should be developed 
and followed for the retention and destruction of client records. 

Third, counselors should discuss cases only with necessary professionals 
and other parties in a manner that preserves the confidential nature of the 
information. Counselors should take care that such conversations are not 
overheard by other people not directly involved in the care or treatment of 
the client. If there is doubt as to whether certain information should be 
disclosed, the matter should be discussed with a supervisor or independent 
legal counsel before the information is disclosed. 

Finally, counselors should consider liability insurance coverage, discussed 
more fully in chapter 6. Such coverage cannot prevent a lawsuit and possible 
liability, but it can provide for the payment of legal fees and costs, as well as 
q- damages in the event there is a judgment against the counselor. 
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Chapter 4 



AVOIDING CIVIL LIABILITY 



A successful counseling relationship demands that the client have unques- 
tioned confidence in th£ counselor. That aspect of this unique relationship 
spawns a host of duties or responsibilities the counselor must fulfill if he or 
she is to gain and maintain the client's trust. Hence, these duties and respon- 
sibilties are crucial to the counseling relationship itself. 

There is also no doubt that, in fulfilling their role, counselors must ex- 
ercise "due care," or face liability in a civil suit for failing to perform their 
duties as required by law. Civil liability, stated simply, means that one can be 
sued for acting wrongly toward another, or for failing to act when there was 
a recognized duty to do so. Judicial relief is usually in the form of money 
damages awarded to the injured party. 

When one assumes a professional role, one is expected to respect legal 
standards of professional competence and preparation, and exercise a level 
of care in dealing with clients, called "due care." For some professional re- 
• lationships, such as those between lawyers and clients or doctors and patients, 
a large body of law has produced a fairly accurate delineation of exactly what 
those standards might include. Although there is not a large collection of 
pertinent decisions involving counselors, we can draw on existing law as it 
applies to other professions and relate that law to the counseling situation to 
establish guidelines for the actions of professional counselors. 

For counselors, the primary area within which civil liability is found rests 
in the law of torts. "Tort" is an interesting word. Few people outside the legal 
profession ever come in contact with the concept. Brought to England with 
the Normans, the word "tort" means a wrong that legal action is designed to 
set right. It is a legal wrong against the person, property, or reputation of 
another individual, and it can take various forms. It may be the unintentional 
violation of an obligation oni? person owes to another, such as a counselor's 
obligation to use all of his or her care and skill in dealing with a client. This 
violation is called "negligence." Alternatively, it may be a direct, possibly in- 
tentional abrogation of some persons* legal rights, such as the invasion of 
privacy through illegal search. Furthermore, counselors may be held liable 
for the defamation of a client's character; assault; battery; intentional or un- 
intentional infliction of emotional distress; or other intentional torts. A coun- 
selor may also face liability for non-torts such as copyright infringement, or 
breach of contract. These areas also will be explored in greater detail. 
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PROFESSIONAL COMPETENCE 

Before discussing ihe concepts of tort liability further, it is important to un- 
derstand the concept of professional competence. Just what level of profes- 
sional preparation and competence is required of a counselor obviously varies 
depending upon the kind of counseling he or she practices. Four general 
areas of professional competence were oudined by Robinson and Gross (1986). 1 
These include; professional growth through continuing education; maintain- 
ing accurate knowledge and expertise in areas of specialization; accurately 
representing professional qualifications; and providing only those services for 
which one is qualified. These areas may be investigated by state and profes- 
sional regulatory boards for varying counseling areas and are supported by 
the AACD Ethical Standards. 

For example, the standards specify that "the member neither claims nor 
implies professional qualifications exceeding those possessed and is respon- 
sible for correcting any misrepresentations of these qualifications by others" 
(standard A.4). Thus if a client calls a counselor "doctor" and, the counselor 
does not possess that degree, the counselor is ethically obliged to bring the 
error to the attention of the clientimmediately. The standards go on to state 
that "Members recognize their boundaries of competence and provide only 
those services and use only those techniques for which they are qualified by 
training or experience. Members should only accept those positions for which 
they are professionally qualified" (standard A.7). As Robinson (1988) 2 ex- 
plained, ". . . it is not enough to read about or to attend a seminar on new 
techniques or approaches or special client problems. Only through specific 
training (advanced educational coursework) and experience (under close su- 
pervision) are new skills and areas of expertise developed." 

It is crucial that counselors follow these ethical standards and consciously 
strive to work within the limits of their own professional training. Although 
this seems to be an ethical position, it is also important from a legal standpoint 
as part of the analysis of a claim of negligence or malpractice. There is a 
subtle difference between the terms negligence and malpractice. In a negligence 
case it is alleged there was a duty, which was breached, and which proximately 
resulted in injury to another person. Using a "reasonable man" standard, the 
courts will look to how a reasonably prudent person would have acted in the 
same situation to determine if the person who breached the duty should be 
held liable for the injuries. There is an element of foreseeability implicit in 
this analysis in that a reasonable person is expected to foresee the probable 
results of his or her actions, including probable injuries that may result- A 
similar analysis covers the liability for professional actions. 



MALPRACTICE 

Malpractice is the term that primarily concerns most professional counselors. 
"By definition malpractice is professional misconduct or any unreasonable lack 
c. skill in the performance of professional duties" (Lovett, 1980). 3 It is im- 
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portant to recognize that professional malpractice is regulated b) state law 
and usually applies only to specified, legally certified, or licensed professionals. 
Psychiatrists and psychologists are generally specified in state professional 
malpractice laws, but other counseling professionals may not be included and 
cannot technically be sued for malpractice. Other counseling professionals, 
however, can stiU be held liable for their actions based on a negligence theory, 
infliction of emotional distress, or other torts. The following analysis of mal- 
practice is therefore applicable to unlicensed counselors as well as recognized 
licensed or certified professionals. 

There are several principal situations in which malpractice has generally 
been found: (a) the procedure followed was not within the realm of accepted 
professional practice, (b) the technique used was one the counselor was not 
trained to use (lack of professional competence), (c) the counselor failed to 
follow a procedure that would have been more helpful, (d) the counselor 
failed to warn and protect others from a violent client, (e) informed consent 
was not obtained, or (f) the counselor failed to explain the possible conse- 
quences of the treatment.' 1 

In order for a counselor to be held liable in tort for malpractice or 
negligence, three conditions must exist: 

• A duty must be owed the plaintiff by the defendant. 

• That duty must be breached. 

• There must be a causal link between the breach and the plaintiff s injury/* 

The "duty" owed by the counselor is premised on the existence of a 
"fiduciary relationship" between the counselor and client, one that fosters the 
highest level of trust and confidence. The client has the right to expect the 
highest level of care from the counselor, and the counseloi has the obligation 
to provide that standard of care. 

The primary problem in a malpractice suit is determining which standard 
of care to apply in order to ascertain whethei a counseloi has breached his 
or her duty to a client. Professional malpractice is genei all) judged by whether 
a reasonably prudent < a7u>elut in the same or similai circumstance would have 
acted in the same manner as the counselor did. If the answer is "yes," liability 
generally will not be found. Howe\er, when the counselor holds him- or 
herself out as an expert in a particular discipline, that person must then meet 
the standard of care required of an expert in that area. Psychiatrists will be 
held to a higher standard of care, foi example, than master'* level therapists. 
Unfortunately, as a diverse profession, counseling has little history to apply 
in judging counselor-client relations and requii ed standai J of care. Until such 
a tradition is defined, the courts will continue to boirow standards from 
related professions, such as ps)chology, psychiatry, medicine, 01 law, to mea- 
sure counselor performance. Professional codes of ethics and normal practice 
standards will form the basis of such measurement, but courts will continue 
to balance the injury to the client against related standards as well. 

For example in a 1985 case, Horak v. fiim, the Court of Appeals of Illinois 
held that a licensed soa w » worker engaged in the practice of marriage coun- 
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seling was required to exercise a degree of skill and knowledge normal!} 
possessed by members of the social work profession practicing in the same 
field. Therefore, he had a duty to both the wife and husband he was counseling 
to be aware of basic psychological principles such as the "transference phe- 
nomenon," the mishandling of which was sufficient to allege a breach of the 
therapist's duty. The court also held that the husband had standing to bring 
a malpractice action for the social worker's mishandling of the tieatment of 
the wife, resulting in the social worker s becoming romantic?" y and emotion- 
ally involved with the wife and having sexual relations with her, because this 
frustrated the purpose of the treatment, which was to improve the couple's 
marriage. The husband would also be entitled to recover acUial damages for 
loss of consortium and emotional distress if it were proven that rhere was inten- 
tional malpractice. 6 It is interesting to note that the court also looked to the 
state licensing statute and to the code of ethics of the National Association of 
Social Workers in determining the minimum standards of pre iessional con- 
duct to apply in this case. 

In a similar case in Maine (Rowe v. Bennett, 1986) 7 the court held that 
a social worker, employed by a community agency to counsel persons with 
alcohol-related problems, had a dut> to provide care in accordance with 
the standards of practice applicable to similar professionals engaged in 
counseling and psychotherapy In this case the counselor became invoked 
emotionally with her patient's companion, who also came for counseling 
sessions. Although the social woi ker referred the patient to group therapy 
and discontinued individual counseling sessions, the social worker and the 
companion continued their relationship and began living together a few 
months later. The "acute reactive depression" the patient suffered was 
found by the court to have been, principal!) caused by the social worker's 
breach of duty to her patient. 

Generally speaking, counselors can limit their exposure to liability b> 
meticulously following the AACD Ethkal Standards, keeping informed re- 
gardingstate and local laws, continuing professional education to keep current 
on techniques in the field, maintaining appropriate business records, and 
regularly attending professional meetings. Carrying liability insurance cov- 
erage is also recommended for any practicing professional in the event a suit 
is filed. Even if the counselor is ultimately exonerated, the costs of a trial can 
be staggering. 

Counselors generally deal with clients in individual sessions, group set- 
lings, or in crisis intervention. In uiiy of these situations, counselors can be 
held liable for failing to exe cise the requisite skill and care. This is an ex- 
tremely vague concept, however. What does it mean when a counseloi is told 
that performance will be judged in i elation to the degree of skill normally 
exercised by people with the same professional qualifications? What standai ds 
are set for "skill" and "care"? Because the degree of care, the degree of 
expertise, and the degree of counselor control over the client differ slightly 
in each of these three major counseling situations, each should be considered 
separately. 

O 
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Individual Counseling 



No matter what the setting, a one-on-one counseling relationship involves a 
client who has some problem or difficulty and a counselor who, on the basis 
of training and experience, works fcr a solution or a course of action to 
alleviate the problem. In each case, regardless of the outcome, a professional 
undertakes to render services to another person, which, under certain cir- 
cumstances, could form the basis of an action for malpractice. In legal terms, 
the principle is this: 

One who undertakes,, gratuitously or for consideration, to render 
services to another which he should recognize as necessary for the 
protection of the other's person or things, is subject to liability to the 
other for physical harm resulting from his failure to exercise rea- 
sonable care to perform his undertaking, if 

a. his failure to exercise such care increases the risk of harm, or 

b. the harm is suffered because of the other's reliance upon the 
undertaking. 8 

In other words, the counselor is responsible for bringing to the counseling 
setting the skill and care of a counselor practicing in that area. (See Horak v. 
Biris> supra.) Counselors need not promise specifically that they will conduct 
themselves in this manner. It is the profession itself that implies that a coun- 
selor will do so. 

A relatively recent case illustrates this point. In Bogutt Iverson (I960), 0 a 
Wisconsin counselor was reponsible for "counseling and testing ... for personal, 
vocational, educational, scholastic or other problems." His duties also included 
counseling "those students torn by conflicting feelings, which caus*? worry and 
social ineffectiveness" (p.229;. Over a 6-month period, the counselor did exten- 
sive work with Jeannie, employing aptitude and personality tests. He grew fa- 
miliar with her personal, social, and educational problems, as well as her conflicting 
feelings and social ineffectiveness. After extended counseling, he telt Jeannie 
had made a)l the progress she could, and he terminated the counseling sessions. 
Six weeks iater Jeannie committed suicide. The counselor was sued by the parents 
who alleged (a) that the counselor failed to secure emergency psychiatric treat- 
ment after he was aware, or should have been aware, of Jeannie's incapacity, (b) 
that he failed to advise Jeannie's parents of her problem, and (c) that he failed 
to provide proper student guidance. After considering these allegations, the 
court luled the counselor was not liable. 

The court did not accept the claim that a duty devolved on the counselor 
to detect that the student might be contemplating suicide, had become incapa- 
citated, or even that she needed psychiatric treatment. Thus the counselors 
failure to advise Jeannie's parents of her problem and his failure to provide 
corrective guidance were not relevant. Because he owed no duty to perform in 
any such manner, his failure to do so was not actionable in a court of law, "as 
a teacher cannot be charged with the same degree of care based on such knowl- 
edge as a person trained in :nedicine or psychiatry could exercise" (p. 230). It 
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is also clear that the court in this case felt that the parents' allegations did not 
show a breach of duty on the pail of the counselor. In other words, the parents 
would have had to show that a person with the background and training of the 
average counselor "should have known'* thatjeannie was going to commit suicide 
before he or she could have been held liable. 

Another factor in this decision could well be the 8-week lapse of time 
between the end of treatment and the girl's suicide. A counselor cannot (at 
least according to this court) be expected to predict that a suicide will take 
place 6 weeks in the future. So, although a duty existed to use care, the 
counselor was not held to have breached that duty. Warning signs of im- 
pending suicide were held to be beyond his knowledge. 

Counselors will not always be excused so easily. Suppose that, in the pro- 
ceeding case, Jeannie had become extremely agitated when the counselor told 
her he was terminating the counseling sessions, and had made statements in- 
dicating she had suicidal tendencies. In that situation, the failure of the counselor 
to infonn Jeannie's parents or to advise her to seek professional help would 
likely have been ruled actionable. The counselors special training probably would 
be considered to have aiadt him competent to recognize very obvious signs of 
impending mental or emotional breakdown. A failure then to take action may 
be held to be a breach of the duty owed to the client. Having thus established 
a duty, and a breach of that duty, the court could find the counselor liable. 

Counselors should consider also the ramifications of the Tarasoff 10 decision 
(discussed in chapter 3) to cases of this nature. In that case, the court ruled that 
when therapists determine, or should determine, that a patient poses a danger 
of violence to another, they have an affirmative obligation to use reasonable care to 
protect the intended victim. Presumably this argument could be extended to cover 
cases where the client poses a clear danger to sell «\s well, giving rise to a duty 
to take steps to warn those who can effectively protect the client from harming 
him- or herself. Not all courts would agree to this analysis in cases involving 
suicide, however, and at least one court (in Bellah v. Greetison 11 ) specifically 
refused to extend the Tarasoff duty to this situation. 

It should also be remembered that the Tarasoff decision concerned a 
psychiatrist with years of extenJve training. It could be effectively argued 
that the case does not apply to other counselors or psychologists, despite the 
professional training and aspirations of such counselors. On the other hand, 
the AACD Ethical Standards direct all counselors to take action when a "clear 
and imminent danger" to the client or others is perceived (standard B.4). 
Notwithstanding the confidentiality obligations, if the counselor perceives 
such danger, he or she has an ethical obligation to notify authorities, or refer 
to appropriate specialists. Combined with the Tarasoff analysis, such ethical 
duties could be persuasive to a court in a negligence or malpractice auion. 



Duty to Supervise 

The concept of a counselor's duty and the measure of care required of him 
or her should also be explored within the framework of traditional school 
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law, particularly dealing with student supervision. More so with counselors 
than with other school personnel, the duty to supervise frequently involves 
students with "special needs," whether they be emotionally disturbed, under 
the influence of drugs or alcohol, or otherwise incapacitated. Once such con- 
ditions are made known, or become obvious, the counselor must exercise 
greater care and supervision than might generally be due. If an incapacitated 
or disturbed student is under the control or supervision of a counselor, the 
counselor should be careful not to let the student go his or her own way 
without making some provision for the stude' • s safety. Such arrangements 
should be commensurate with the degree of the student's incapacity. Accord- 
ing to Professor Seitz (1964): 

If a teacher or administrator contemplates sending a young child 
home during school hours, she should, as a reasonable prudent per- 
son reflect upon whether she is exposing the child to dangers to 
which the child would not be exposed if it were dismissed at the 
normal hour. For instance, if the child would be exposed to a very 
dangerous crossing when no patrol help was on duty and it was 
injured, it would place the teacher in a precarious position as respects 
liability. 12 

The test to be applied to tht counselor is thus what any reasonably pru- 
dent person would do to protect a person who, because of conditions beyond 
his or her control, is exposed to unusual dangers. This includes the knowledge 
that the student is incapacitated or disturbed, as well. 

Responsibility for Improvement 

Generally speaking, courts will not find counselors negligent merely because 
the client fails to improve during the counseling relationship or if the approach 
vhe counselor chooses proves to be erroneous. Courts have ruled that no 
presumption of negligence arises from a mere mistake in judgment, if that 
mistake is the type that could be made by the most careful and skilled prac- 
titioner of the counseling art. Again, however, the counselor will be judged 
according to standards applicable to the counseling profession in his or her 
area. 13 

Only under rare circumstances, if ever, can a counselor give and be held 
to an assurance of improvement. Basically, the counselor pursues a course 
dictated by the ethics and standards of the profession. This has been recog- 
nized in cases dealing with psychiatric treatment. For example, in Johnston v. 
Rodis (1958), the court held that a physician's statement that he could cure a 
disease could seldom, if ever, be regarded as a warranty. There is every reason 
to believe this rule would apply to a counselor who, in the absence of some 
ill motive, advises a particular course of action that is later found not to have 
worked. No clear guidelines exist in this area, even in the field of psychiatry, 
and no appellate courts have ruled in cases involving alleged malpractice 
arising from such assurances. 14 
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Consultation and Referrals 

When «i counselor determines that a course of therapy or uju.tment is not 
effective for the client, or if the problems presented are beyond the compe- 
tence of the counselor, there is axlear professional, ethical duty to terminate 
the counseling relationship or to seek consultation (standards B. 1 1 and B. 12). 
Although no courts have yet imposed it, there may be a corresponding legal 
duty to refer or consult when the counselor is not competent to meet the 
client's needs. 15 At this point, it would seem that a client could sustain a cause 
of action for malpractice only if he or she could make a case thai improvement, 
of which there was a substantial likelihood, was prevented because the coun- 
selor breached the duty to refer the client or consult with another professional 
concerning treatment. This would be exceptionally difficult to prove, but in 
at least one case involving a physician who failed to refer a patient with Graves 
disease to a specialist, liability was found. 10 

Group Counseling 

Group therapy has developed into a widely accepted means of treatment for 
a variety of counseling needs. It is believed thai patients learn to understand 
and communicate more effectively with peers, .nd that they are better able 
to put their anxieties or fears into perspective than could be achieved through 
individual counseling. As the use of group counseling expands however, 
counselors must be well trained and skillful in their use of this technique, and 
must face the possibility of legal challenges arising from the group setting. It 
is not easy to determine the exact dangers the counselor will encounter in the 
use of group therapy. No case law has been developed in this area as yet, so 
analogous situations must be probed in an effoii to determine the future 
direction of the law. 

As we have already noted in chapter 3, the legal concept of privileged 
communication generally does not apply in the group setting, except where 
there has been a statutory exception. Consequently, it must be assumed that 
any member of a group, or the counselor leading a group, could be called to 
testify in court concerning information that may be revealed during group 
sessions. As a result, the counselor has the responsibility to inform all group 
participants of the need for confidentiality, and the absence of legal privilege 
concerning group discussions. 

The counselor's relationship to the clients in a group session is the same 
as in individual counseling sessions: the rendering of service to another. Should 
the counselor fail to bring to that relationship the ski r id care of a qualified 
counselor practicing within the expert discipline of tin profession, the coun- 
selor may be liable for breach of the professional duty to clients. The legal 
requirement of care in the group relationship is more complicated than for 
the individual counseling setting, however, for several reasons. First, the coun- 
selor may be responsible for forming the group and selecting the members. 
Once the group is formed, the counselor bears the increased duty of super- 
vising the multiple interactions among the various group members. 



Standard B.l of AACDs Ethical Standards (1988) (Appendix A) poittts 
out that a counselor"* primary obligation is always "to respect the in teg lit) 
and promote the welfare" of clients But, "in the group betting, the [counseloi] 
is also responsible foi taking reasonable precautions to protect individuals 
from physical and/oi ps)chological trauma resulting fiom interaction with 
the group." The Eihual Guidelines foi Group Coumelois (1989) 17 (see Appendix 
B), provide further guidance in this area and admonish counselors , . to 
give considerable attention to the intent and context of theii actions because 
the attempts of counselor* to influence human behavior thiough group woik 
always have ethical implications" (Preamble). We would add that group work 
carries additional legal obligations as well. 

Counselors must constant!) evaluate the size of the gioup, its appropri- 
ateness for each particulai membei, whethei to lefer inu./tdual members of 
the group for special help, and whethei to hiing in an additional counseling 
professional to assist in the group sessions. Counselors must also be alert to 
unanticipated encounteis within a gioup, and be piepaied to handle poten- 
tially explosive situations with a high degiee of professional skill to protect 
each individual group membei. This lequiies extensive t Mining and prepa- 
ration to avoid potential liability for negligence. 

The Ethical Guidelines foi Gioup Counselors provide an excellent discussion 
of the responsibilities of the counseloi in gioup woik. both in teims of pio- 
viding adequate in foi mat ion to clients and in piovidiug gioup counseling 
services. The guidelines stiess the need to picpaie clients adequate!) befoie 
the) cntei the gioup so the) are full) iufoimcd, scieeuiug uieiiibeis hefoie 
the) are admitted to a gioup, setting a uoiui of confidentiality among gioup 
members, piotectiug gioup clients fiom undue piessuie oi cocicioii. ti eating 
each nieml>ei of a gioup individual!) and equal!), and piopei follow up for 
group membei s who choose to leave the gioup pieuiatuiel). The guidelines 
also eniph«isi/.e the need foi adequate pi ofessioual piepaiation piioi to the 
use of group therapy, as well as ongoing assessment of the group cxpu ience. 
Because a court may take such professional staiidaids into account when 
judging whethei the actions of a gioup counselor have been negligent, couu 
sclors should become familial with these guidelines and make every effoii tu 
provide services accordingly. 

One additional note of caution should be sounded heie. As in all coun- 
seling situations, the gioup counseloi has the obligation to leuiaiu objective 
and use good professional judgment with all gioup uieiiibeis. It ma] be 
difficult to abide 1>> these dictates with some gioup membei s fiom time to 
lime. Considei the expedience of one expeiieuced gioup leader who became 
so angry with a gioup uien.b^i aftei tepeated jxMsoual and physical attacks 
that he felt compelled to teturn the attack physical!). Recognizing that these 
feelings violated his pi ofessioual responsibility to the gioup as well as to the 
disruptive client, the counseloi immediately sought iLv help of a pi ofessioual 
colleague to deal with his own auger and f initiation. A less ex]xriieuced 
counselor may not have acted so lespousibl). and a uialpiactice action could 
have resulted. 
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Crisis Intervention 



Crisis intervention, or crisis management, as a counseling technique is unique 
and, of course, generally arises out jf an emergency situation. The |x*rson 
needing assistance may be on!) a short step from death 01 serious injur), and 
the counselor serves mere!) as a buffer, hoping to avert traged) or hold off 
self-destructive acts or impulses until appropriate medical 01 psychiatric treat- 
ment can be provided. 

In a crisis intervention situation the counselor generally has no real con- 
trol over the person seeking help. Like the Dutch bo> who saved his village 
with a finger in the dike, the counselor serves as a rescuei , attempting to ward 
off disaster until help arrives. It would be difficult to blame either Ix>> or 
counselor if the hole should prove too large to block effective!) with the plug 
one has in lianu. The general legal principle that applies to rescuers is this. 
A person is responsible for harm to another uii/> if thefaihne toexciasc reasonable 
care increases the risk of ham to anothet. 1 * The counselor offers to listen to the 
distressed person, provides word* of encouragement 01 suggestions* and has 
a duty to use his or her training and skill to assist the distressed individual 
until therapy or medical treatment can be piovidcd. Tins does not mean that 
a counselor is responsible for knowing u t history 01 pioblenis of the person 
being counseled that are no' revealed during the crisis intervention. Conse- 
quently, the counseloi will be subject to a negligence suit only if the counselor 
fails to use reasonable cue in counseling and that failure iucieascs the nsk 
of harm to the peison. Even if the counseloi did not use seasonable caie, the 
counselor will not be held liable foi negligence unless that failuie <//.><> inci cased 
the risk of harm or left :he person in a worse position than before. 

It should be noted that we have not used the term w Jieuf to describe 
the person being counseled in crisis inleivemiou because thai denotes the 
existence of a relationship between tin. ciisis intervention counseloi and the 
individual in need of assistance. If such a lelalionship exists, the counseloi 
may be held to the same standard of caie described picvioiish (en the coun- 
selor-client relationship. So, foi example, considei a cou'-sclui *\ho works on 
a crisis intervention hot line one night each week. One evening he takes a call 
from someone by whose voice and difficulties he recognizes as a client. In 
that situation the counseloi ma) have a gieatei duty t j wain family members 
or provide immediate assistance because the pi coexisting piofcssioual rela- 
tionship would be presumed to have provided the counseloi with sufficient 
knowledge to render real assistance. 

MALPRACTICE IN PARTICULAR SITUATIONS 
Birth Control and Abortion Coun>c iisig 

Most counselors who work with minors will be confioiited with leqtiesls foi 
information and advice concerning birth coiitiol and abuitions at some point 
in their careers. Counselors employed b) state welfare and family planning 
agencies ceriainl) deal with such icquests on a daily basis. In fact, man) state 
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welfare systems include funds for dissemination of birth control information 
to their clients. We know that tens of millions of people in this country have 
used contraceptives for scores of years. In addition to this obvious public 
acceptance of the practice of birth control, sex and famil) life education classes 
are now mandated in man) state school s)stems. Many local jurisdictions have 
established adolescent health clinics that are empowered to dispense birth 
control and family planning information to minors who seek their services. 
Furthermore, in the aftermath of the AIDS epidemic, public service an- 
nouncements on radio, television, and in magazines openly discuss the use of 
condoms and advocate "safe sex." Minor children are confronted with these 
messages on a daily basis. 

Unfortunately, despite the widespread avaiiabiiii} of this information, 
many students fail to take advantage of the service*, to uvc the information 
effective!). The resulting pregnancies take their toll on health education and 
social services, and particular!) on the emotional and ps)cho!ogica! well-being 
of the teenagers who become pregnant. More than one million teenagers 
become pregnant in the United States each )ear, and approximately 42% 
decide not to have their babies. One small school system in an urban com- 
munity recently reported over 150 pregnancies in 1989 among its total K-I2 
population of about 9,000 students. It is apparent that counselors will continue 
to field queries concerning contraceptives and abortions in the foreseeable 
future, so it is important to understand the appropriate boundaries of assis- 
tance that may be given. 

Counselors are general!) free to inform clients of the availability of birth 
control methods without fear of legal liabilit) and to refer clients to family 
planning or health clinics for more information. Courts hav e general!) struck 
down, as unconstitutional, statutes that impose criminal penalties on those 
who disseminate birth control information. For example, Title X of the Public 
Health Service Act (42 U.S.C. §§300-300a-8) provides for federal funding of 
family planning services. Under the regulations for that statute, such agencies 
are required to notif) parents of an unemancipated minor within 10 da)s of 
dispensing prescription contraceptives to the child. 10 This section of the reg- 
ulations was struck down in Planned Parenthood Federation v. Heckler (I983). 2n 
Counselors are advised to encourage famil) involvement in such counseling, 
but ro require notification of parents impinges on the confidentialit) rights 
of minors, according to the court. 21 Other sections of the regulations under 
Title X have been upheld in court, particularly the nondiscrimination pro- 
vision. 22 In Planned Parenthood Association v. Schweiker (1983), the court ruled 
that minors could not be discriminated against on the basis of their age in 
the provision of famil) planning services. 2 * In a few states, however, coun- 
selors might still be held accountable for prov iding such information to minors 
without the consent of their parents. The Utah Supreme Court, for example, 
ruled in Doe v. Planned Parenthood Association of Utah (1973) 21 that parental 
consent was a prerequisite to providing birth control information and devices 
to minors because the prime responsibilit) for the moral diiection of children 
rests with the parents. The court said that others may not interfere or su* 
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perimpose their standards on minor children without the consent of parents. 
Consequently, birth control for adolescents remains a highl) emotional issue 
in many communities, and parental consent may still be the prefei led avenue 
in some jurisdictions. 

Referral to a health clinic or physician is always appropriate w hen minors 
j request contraceptive or abortion information or advice. If the counselor 
decides to provide birth control information, it must be both accurate and 
complete, and it is important that ihe client full) understand the information 
given. Some school boards prescribe that information concerning abstinence 
also be provided, so it is important that counselors be informed of local rules 
and statutes in this area. 

Advising minor children concerning contraceptives is to be distinguished 
from counseling such clients about abortions, particularly where the client is 
already pregnant. Counselors must be cautious not to impose their ow n views 
on clients in this highly emotional area. To counsel effectively, they must be 
aware of the current state of the law concerning abortion and exercise great 
care to provide accurate information to clients. A brief look at recent opinions 
of the United States Supreme Court is necessary to understand curient federal 
law relating to abortions. 

In 1973 the Supreme Court legalized abortions under certain conditions 
in its landmark decision in Roe r. Wader* Before that decision most states 
prohibited abortion by law, except where necessary to save the life or health 
of the mother. Grounded in the Fourteenth Amendment's concept of pei sonai 
liberty, the Court found that the right to privacy . . is broad enough to 
encompass a woman's decision whether or not to terminate her piegnaiicy/" 21 ' 
The Court also established a trimester test for determining the peimissible 
parameters of a woman's right to terminate her pregnancy. 

In 1976, the Court struck down portions of a Missouri statute lestricting 
abortions in Planned Parenthood Association of Centtal Mtssunti t. Danforlh! r In 
that case the Supreme Court ruled that a blanket provision in the law requiting 
parental consent to perform an abortion on a unmarried minoi during the 
first 12 weeks of pregnancy is unconstitutional. According to the Court, the 
state had no significant interest in restricting such procedures, which should 
instead be left to the judgment of the attending physician. 

That same year, however, the Court upheld the Massachusetts a bullion 
statute, w hich also required parental consent prioi to pei foi miug an abui tiou 
on an unmarried minor (Bellottt r. Baiul y 1976).** Such statutes pass consti- 
tutional muster, according to the Court, if they peimit a nunoi who is capable 
of giving informed consent to obtain a couit order without parental consul 
lation where the court is convinced it is in hei best inteiest. The Supieme 
Court also upheld a Utah statute requiting a physician to "notify if possible" 
the parents or guardian or a minor patient piioi to performing an abuilit.ii 
(//. L. v. Matheson, 1 98 1). 29 

In a second challenge to Missouri's abortion statute in 1983, the Supieme 
Court again struck down poitions of the law, but this time upheld the levised 
parental consent clause (Planned Pat enthuud Aquation t . AJu toft). Kn As l ev ised, 
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the slalu le allows a pregnant minui tu go tujuv enile cuurl to obtain permission 
to have an abortion despite parental disapproval. Because the provision does 
not allow the juvenile court to deny such a petition unless it first finds the 
minor not mature enough to make her own decision, the Court ruled that 
this meets the constitutional requirements. Another 1983 decision, this time 
challenging Akron, Ohio's, abortion ordinance, sets out several aspects of the 
constitutional requirements on the issue (Akwn v. Akron Center for Reproductive 
Health, Inc.)? 1 Extensive portions of the Court's opinion in this case are in- 
cluded in Appendix D to provide counselors with a summary of the Court's 
position until 1989. 

The Sunreme Court reconsidered the abortion issue in 1989 in Webster 
v. Reproduce : Health Services?* but did not specifically overrule Roe v. Wade, 
when it upheld a Missouri statute restricting the availability of publicly funded 
abortion services. The Missouri statute also requires physicians to test for fetal 
viability at 20 weeks, two thirds of the way through the second trimester of 
a pregnancy. Furthermore, the preamble of the Missouri statute expressed 
the intention of stopping abortions. According to the Court, the language in 
the preamble did not bind anyone, and the public funding of abortions was 
never constitutionally protected anyway, so upholding the Missouri statute 
had no affect on Roe v. Wade's constitutional issues. 

There were several opinions in Webster that addressed the constitutional 
question of whether the state can prohibit abortions, yet only Justice Scalia 
wrote that he would overturn Roe altogether The other Justices still uphold 
a woman's constitutional right to privacy and to contiol hei pregnancy as set 
out in Roe v. Wade, although there is some indication that the pragmatic 
lilmesler test might be discarded in favoi of a fetal viability test in future 
decisions. 

The Webster decision highlighted, howevei, that states do have the right 
to regulate abortions undei Roe v. Wade, and will continue to do so. In the 
wake of the decision, the Pennsylvania General Assembly passed a sweeping 
reform of its abortion statute. * * The Pennsylvania law permits abortions based 
on a physician's "be** clinical judgment ... in light of all factors . . . relevant 
to the well-being of the woman," up to 2 1 weeks gestational age, and thereafter 
only under certain circumstances. The law lequiies in formed consent piioi 
to the procedure and specifies the content of the information to be piovided. 
It also requires paiental consent prior to performing the procedure on a 
minor, but requires piompl judicial delei initiation on petitions to conduct an 
abortion without paiental consent. Spousal notification is also geneially re- 
quired, except in limited situations. Finally , the law specifically piohibits aboi 
tions based solely on the sex of the fetus. 

Another aspect o." this question concerns the "judicial bypass" around 
parental notification ami consent when a minoi seeks an abortion. In the past, 
the Court has upheld s.ale .statutes that require parental notification and 
consent so long as, like the Pennsylvania statute, there is a judicial avenue foi 
a teenager to secure an abortion when it is not in the best interest of the 
teenager to inform her parents. During the 1989-1990 teim the Court has 




35 




been asked to tonsidei two cases invoking states' attempts to eliminate this 
"bypass" from a law, and uhethei it is necessary to infoi m both patents, e\en 
a divorced or abusive patent. The question may also aiise uhethei teenagers 
have the same constitutional!) protected ligL *u piivacy in the context of the 
abortion decision as do adults. 

Three particulai concepts are important to counselors. First, the right to 
an abortion is guaranteed by the United States Constitution. States may reg- 
ulate the performance of abortions, however, to protect the health and safety 
of their citizens (presently a trimestei test, restricting abortions during the 
third trimester except where the life 01 health of the mother is in jeopardy). 
Furthermore, sta ^s are not obligated to provide public funding foi abortions. 

Second, the e-ourt has ruled that parents of an unmarried pregnant minoi 
have some rights to know about and consent to an abortion. But there must 
be some means by which a minor can prove hei maturity, demonstrate in- 
formed consent to the proceduie, and, despite paiental objection, obtain a 
court order permitting an abortion. 

Finally, physicians are the proper persons to advise pregnant women on 
the abortion procedure and assist in theii decision making. Such duties can 
be delegated to other individuals eithei supervised by the physician 01 spe- 
cially trained to provide all the infoimation needed and counsel the piegnaut 
client" under the Ahun decision. That case cleaily iecogni/.ed the lole coun- 
selors play in ensuring a woman's infoi ined consent, but emphasized that they 
must h«ve the necessary tiaining to enable them to counsel theii clients ef- 
fectively, be they minors 01 adults. Furthermoie, states may establish mini- 
mum qualifications for such counselois.* 1 This is consistent with standaid 
B. 12 of the AACD EtkLal Standaxh (1988), which diiects a counseloi to avoid 
or terminate a counseling lelationship if the, counseloi detei mines he or she 
is unable to be of professional assistance to the client. In tlu case of a piegnant 
client seeking abortion advice, a knowledgeable lefenal would oe piudent. 

Prescribing or Administering Drugs or Treatment 

Although it is sometimes difficult to apply geiieial piinciplcsof law to a specific 
situation, in no area of law is it easiei than in the piesciiptioii <ji administiatiou 
of drugs. The federal government and all states, lecogni/.ing the potentially 
dangerous characte v of all drugs, have established statutes *estiicting the 
prescription or <idmini*.iatiun of drugs to individuals in the medical field 
who are specially trained to do a prope v job. In fact, anyone who is not a 
licensed physician 01 psychiatiist who prtrsaibes 01 adimniueis conti oiled 
substances is, in reality, practicing medicine ,j "bout a license. 

As has been seen in previous negligence w^es, counseloi s 01 othei piofes- 
sionals are held io the duty of reasonable care 01 skill in their vocation. Undei 
that standaid, a counseloi is protected in his 01 hei professional capacity, 
even if mistaken in judgment, so long as tlu j counseloi oeiciscs reasonable 
care. Where the counselor steps out of the counseling field into the field of 
medicine, however, the counselor will be judged by tae moie rigoious stan- 





36 



dards of the medical profession. Accordingly, a counseloi who provides med- 
ical services to a client is not usinj, due care if he or she is not trained and 
licensed to administer the treatment that is reasonable and proper under the 
circumstances. Even in a emergency situation, counselors should never rec- 
ommend or administer drugs, and one who does so cannot always rely on the 
Good Samaritan laws for protection. A first aid specialist, nurse, or emergency 
squad should be summoned if emergency treatment is necessary. 

Sexual Misconduct 

Standard B.14 of the AACD Ethical Standards clearly establishes that "sexual 
relationships with clients are unethical" and admonishes members to "avoid 
any type of sexual intimacies with clients/* Despite considerable publicity in 
recent years, many clients still do not know that sexual relationships between 
clients and counselors are unethical and, in some stales, illegal. Clients who 
have been victims of such relationships clearly have the choice of filing ethical, 
administrative, or legal complaints against their former counselors, and this 
process has been recognized as a positive and healing experience for some 
clients. 3 * Furthermore, lawsuits based on sexual misconduct are becoming 
more common and may be financially rewarding to certain clients. The terms 
of many malpractice insurance policies now routinely exclude coverage for 
sexual misconduct, limit the damages that will be paid, or pay only for the 
legal defense of the counselor, but not for any damages thai n.ay be awarded. 

Generally, clients alleging sexual misconuuet must prove in court that 
there was sexual contact between the counseloi and the client, that the client 
suffered some emotional injury as a result of the contact, and in some stales, 
that ihe contact occurred under the guise of treatment, in several stales, 
however, a sexual relationship between a counseloi and a client is sufficient 
grounds for a claim of negligence, whether it occurred under ihe guise of 
treatment 01 not. It is also possible thai the spouse or companion of a client 
who has engaged in sexual relations with a couns loi may biing a malpractice 
action and recover actual damages.™ Counselors should also be aware that 
there may be criminal penalties foi engaging "n sexual lelalions with clients, 
as described in chapter 5. 



Illegal Search and Seizure 

Potential civil liability foi illegal search and sei/uie usually aiises only in the 
school setting and will generally affect only school uviuselors. Particulaily as 
counselors become more involved with disciplinaiy proceedings in schools, 
they are increasingly requiied to search either the person of a student, 01 Ins 
or her locker or doimitory 100m. Injs»o doing, the counselor risks invading 
the student's constitutionally piolecled lights to privacy and to fieedom from 
unreasonable search and seizure as set forth in the Fourth Amendment. The 
Fourth Amendment applies to federal and state government officials and is 
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enforced by means of the exclusionary rule, whereby evidence obtained as 
the result of an illegal search may not be used as evidence in a court of law 
(Mapp v. Ohio, 1961). 37 If a counselor is «isked to assist the police in conducting 
a search, either with or without a warrant, the counselor may follow reasonable 
orders free from fear of future legal action. The counselor in this setting is 
functioning only at the request of duly constituted authoi ities and presumably 
has not initiated the search. 

Individuals' privacy rights also are guaranteed by the Constitution, and 
any "illegal search by a private individual is a trespass in violation of the right 
of privacy. . . . Any intentional invasion of, or interference with property, 
property rights, personal rights or personal liberties causing injury without 
just cause or excuse is an actionable tort" {Sutherland v. Kroger Co., 1959). 38 
As a general rule, teachers or counselors have alwa)s been considered "private 
persons ' in the jargon of search and seizure. The only "professional" rec- 
ognized under the law was the law enforcement officer. Like any other private 
person, the counselor is not liable for an alleged illegal searclrof a pupil so 
long as the counselor acted with reasonable judgment, and was motivated by 
reasonable cause, without malice, and fur the good of the pupil. Thus, coun- 
selors were generally excluded from coverage uf the Fuunii Amendment's 
proscriptions, but could be sued in tort fui invasion uf privacy unless these 
criteria were met. 

In New Jersey v. T.L.O. (1985)™, however, the Supreme Court ruled that 
public school officials, including counselors, ate instiumentalities uf the slate 
and are subject to the Fuurth ' mendment commands. As the Court wrute, 

In carrying out searches and ulhei disciplinary functions pursuant 
to such policies, school officials act as representatives of the State, 
not merely as surrogates for the parents, and they cannot claim the 
parents' immunity from the strictures of the Fourth Amendment. 

Despite the fact dial counselors and olhei public school administrators 
are "representatives of the state" and aie theiefoie bcuind by the parameters 
of the Fourth Amendment, this does not mean that .ill searches are impiuper. 
Courts use a balancing of inteiests lest to detcimine whethei a search is 
"reasonable" according to the facts piesenteJ. A* one court concluded, al- 
though a student "has a constitutional interest in freedom fiom governmental 
intrusion into his privacy . . . the Slate has .11. interest in educating child) on 
and to do so it is necessaiy to maintain oidet in and aiouud the classroom" 
(Interest of L.L., 1979)/ m 

The Supreme Court gave school officials bioad poweis to search students 
suspected of carrying weapons, dealing drugs, ui violating olhei lawsoi school 
rules in the Nexv jeney case. The opinion adopts the position that the Fouith 
Amendment's prohibition on unseasonable searches and sei/uies applies to 
searches conducted by public school officials, as well as by law enforcement 
officers. Furthermore, students have legitimate expectations of privacy. But 
the Court also recognized that schools have an equally legitimate need to 
maintain a learning environment foi all students. In oidei to meet this lattei 
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need, the Court ruled that the legality of a student search "should depend 
simply on the reasonableness, under all the circumstances, of the search." 
Whether a search is reasonable will depend on whether 

. . . there are reasonable grounds for suspecting that the search will 
turn up evidence that the student has violated or is violating either 
the law or the rules of the school. Such a search will be permissible 
in its scope when the measures adopted are reasonably related to the 
objectives of the search and not excessively intrusive in light of the 
age and sex of the student and the nature of the infraction. (Nexo 
Jersey v. T.L.O., 1985 ") 

As demonstrated by the case I :w, school authorities, including counselors, 
stand in a unique position when it comes to searching school premises. Search 
warrants are unnecessary to access a student's locker or dormitory room so 
long as the official has "reasonable suspicion to believe" that illegal substances 
or items capable of undermining the order and good health of the school 
environment may be concealed there. Counselors are advised to avoid searches 
of students to the extent possible, but where this is not possible, counselors 
must be guided by a standard of reasonableness, as determined by all the 
facts ci the case. 

It should be noted that the policy of a public high school requiring all 
members of the band to submit to a search of their luggage prioi to embarking 
> on a concert trip was ruled unconstitutional by the Supreme Court of Wash- 

ington. Although the court recognized a statistical probability that some con- 
traband would be found, the school officials lacked any reasonable belief that 
drugs or alcohol were hidden in the students' luggage (Knehn v. Renton School 
District No. 403, 1985)/ 12 



Defamation 

Another source of potential ci\il liability for coiinselo. . is found in the tort 
action called "defamation." Defamation embodies the important public policy 
that each person should be free to enjoy his ot hei leputation unimpaired 
by false or defamatory attacks, except in certain cases where a paramount 
public interest dictates that individuals be free to write or speak without feai 
of civil liability. Violations of this right form the basis for the action, w hich 
turns on whether the communication or publication tends, or is reasonably 
calculated, to cause harm to the reputation of another.*' At common law, 
defamation was bioken down into v*o separate actions. skwJei, a spoken or 
uttered word rhat defames a person, and libel, which is a defamatory writing. 
For most purposes today the two forms are treated as one action. 

Although there have been major changes in the law of defamation in 
recent years, for the purposes of most counselors the law is fairly deal. The 
key elements of a defamation suit brought by a private person are as follows. 

(1) the information must be defamatory, that is the party must be 
exposed to hatred, ridicule, contempt, or pecuniary loss, (2) the de- 
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famatory information must ha\e been communicated toanuthei pei 
son other than the person defamed b) the information; (3) the part) 
defamed must be a living person, and (4) the person defamed must 
have suffered some type of injury or loss. (Lovett, 1980, p. 4) w 

In addition to obvious injuries such ^ loss of a job, honor, or an award, 
damages in such a suit may also be based on mental buffering and loss of 
reputation. Some slates also continue to recognize the common law action for 
slander, in which a person could be held liable for an) communication that 
(a) imputes to another the commission of a serious crime, (b) imputes that 
anothei lias some loathsome disease, (c) imputes ihat a woman is unchaste, 
or (d) adversely affects a person's business, trade, or profession. 

The primary areas in which counselors are exposed to liability for def- 
amation are in the publication of records, in letters of reference. oi recom- 
mendation, and in "loose talk" that ma) be untrue or damaging to the client 
as reveJed to a third party. Consequently, counselors must be aware of the 
limitations that must be placed on written oi verbal statements concerning 
clients. If the client can be identified from the information provided in a 
conversation oi writing, even though the name is carefully withheld, the 
counselor ma) become the uncomfoi table subject of a lawsuit claiming dam* 
ages as the result of that indiscretion. 

The majoi defense to a defamation action is t\u truth of the statement 
or information communicated to a third party. In man) stales this is an 
absolute defense to the action, just as at common law, although some stales 
also require ihe statement to have been in good faith and foi a legitimate 
purpose. Counselois w ho make li ulhful statements about clients without some 
legitimate purpose, or based on lumois, co<. J find themselves subject to a 
defamation suit just as for any other gossip. 

If truth were the onh defense to a defamation action, counseloi s would 
find themselves subjected to fiequent lawsuits. The law iecogni/.es that in 
man) situations the interests of the immediate participants oi of societ) at 
large dictate that bona fide communication to olhc i s should not be hainsti uug 
by the fear of lawsuits. r> In these cases, the law has created "privileges' to 
allow counselors and olheis to make communications that, except foi the 
particular occasion or ciicunistances under which they weic made, would be 
defamatory and actionable. In other words, in certain cases society has a 
greatei interest in fiee communication tha» an individual has in his oi hei 
concern for personal i epilation,"' Such piivileges aie granted b) statute in 
almost all stales for the propei dischaige of official duties, and are to be 
distinguished from the privileged communications discussed in chaplei 3 
concerning confidenlialil). In that discussion, pi ivilege is anal) zed as piotec- 
lion from revealing client confidences should a counseloi be called to testify 
in a court of law. This is a light that belongs solel) to the client and binds 
the counselor to silence. When the teim "pi ivilege'' is used in connection with 
defamation actions it desuibes a pi ivilege to communicate, which protects the 
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counselor against money-damage defamation suits. The two privileges are not 
analogous. 

When privilege is discussed in connection with defamation there are two 
types of protected communication: that which is absolutely privileged and that 
which is qualifiedly pr ivileged. Absolute privilege is based on the concept that 
the public interest in unimpeded communication in certain cases completely 
outweighs society's concern for an individual's reputation. It is the occasion 
or circumstance under which the communication is made that is privileged, 
and absolute privilege is designed not to protect the public servant, but to 
promote public welfare. Thus members of the legislature, judges, jurors, 
lawyers, and witnesses may sr )k freely in the exercise of their respective 
functions without fear of prosecution.'* 7 

Qualified privilege exists in situations in which society's interest in un- 
hampered communication is coyuhtionally limited by the general mores as to 
what is fair and reasonable according to the practical necessities of daily life. 
Stated another way, certain individuals have a right to receive confidential 
reports or information based on their positions that is not appropriate for 
publication to society at large. Generally, any statement made in a reasonable 
manner by one who is carrying out duties for a legitimate purpose will be 
protected by the qualified privilege. Counselors are frequently called upon 
in the course of their professional duties to make statements concerning clients 
to other people who have a corresponding duty or interest in receiving that 
information. For example : might be necessary to inform a colleague, or a 
parent, that a client's difficulties stem from the use of illegal drugs. A pro- 
spective employer may lequest general infuimation about a client or seek 
specific information concerning ability or character. 18 Counselors may need 
to notify a social service agency of problems in a family to ensure the safety 
of a client. 10 So long as such communications are made in good faith, ex- 
pressing the facts as known to the counselor, and are published only to those 
who have a proper interest in receiving the information, they will be protected. 
However, if the information is published improperly 01 excessively (through 
gossip, for example), 01 if the communication is maliciously motivated, the 
privilege could be lost and a court could find liability. 

Juries are commonly instructed to review five elements of communica- 
tions to determine whethei a communication is qualifiedly privileged. They 
are: 

• The communication must be made in good faith. 

• It must promote an acceptable interest. 

• The statement is limited in scope to this purpose. 

• The occasions for transmittal must be proper. 

• Publication must be in a proper manner, and only to pioper parties.'* 0 

If all five conditions pievail, the communication will be consideied privileged, 
and even a false statement will not be actionable in a defamation suit. 
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If the statement is published excessively or with malice, however, the 
privilege will be lost. Malice is defined legally as bad faith or action taken 
because of an unacceptable motive. Many jurisdictions hold that malice in the 
moral sense (hate, vindictiveness, animosity) need not be shown to fori' it the 
privilege. It is sufficient to show that a communication was made "without 
just cause or excuse" that is in "reckless disiegard of the rights of others " M 
Using this standard, a court would consider whether the counseloi had ex- 
ercised sufficient care in ascertaining the truth of the information passed on 
to a third party. 

For example, in a libel action brought because a credit information com- 
pany had inadvertently disseminated false financial information to subscribers 
and did not attempt to correct it, thejur) awarded the plaintiff damages foi 
injury to his reputation. Because reporting credit information to subscribers 
creates a conditional privilege, it would be necessary foi the plaintiff to show 
that the credit company's actions were the result of malice. The court held 
that the negligence or carelessness of the credit company constituted malice 
because its conduct amounted to conscious indifference a nd reckless disi egard 
of the rights of the plainfiff. Counselors must also be cautious about client 
information disclosed to others. If false information is e\ei transmitted to a 
third party, corrections should be made as soon as possible. 

Counselors who act in a professional manner and are cautious auout client 
information communicated to third parties will generally U piotected from 
defamation actions by the qualified privilege. Here again, the AACD Ethual 
Standards provide excellent guidance foi piofessioual counseloi s in the dis- 
closure of client information. 

Invasion of Privacy 

Despite the truthfulness of a defaiiiaioi y statement and the qualified immunity 
granted in the counseling situation, a counseloi may still be held liable in an 
action for invasion of privacy if derogatory infoimation is communicated to 
a third party who has no need or privilege to receive it. The action is based 
upon undue interference in the affairs of an individual tluough exposure 01 
communication of his or her private affairs. The injury may result from 
truthful, but damaging, publications, and the pel son bunging the suit need 
not prove tnat he or she has suffered any special injuries. During the 1960s 
and 1970s the dangers and injustices caused by the compilation and dissem- 
ination of data and files on the personal and business affaiis of millions of 
Americans were exposed. There are numeious stories of both sei iousoutiages 
and humorous foul-ups caused by erroneous material in \arious data and 
credit department computers. Unfoi tunately, trivial 01 eironeous material 
can haunt and harm individuals throughout their lives. 

The problem is no less severe in the context of educational recouls and 
testing. Several court cases have addiessed these concerns over the years and 
established a "balancing test" to weigh the invasion of an individual's privacy 
against the public interest in the information. In Memken v. German i 1973), 
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for example, a school district proposed to use a testing program to identify 
potential drug abusers among its eighth grade students. The court found that 
the public's interest in trying to prevent drug abuse through this means was 
outweighed by the potential harm to the students from lack of informed 
parental consent and lack of strict confidentiality of the results. The court 
concluded as a matter of law that the testing program violated the right of 
the students and parents to privacy, a right guaranteed by the Bill of Rights. 52 
The Congress acted to correct such situations in the educational arena 
through passage of the Education Amendments of 1974, which contained the 
"Protection of the Rights and Privacy of Parents and Students Amendment," 
otherwise known as the Buckley Amendment 53 , discussed in chapter 3. In 
introducing the bill, Senator Buckley (R-NY) stated: 

Many schools do not ask parents' permission to give personality or 
psychiatric tests to their children, or to obtain data from the children 
on their parents or family-life. Some of these tests include questions 
dealing with the most personal feelings and habits of children and 
their families. Some of these data, in personally identifiable form, 
[are] given to other government agencies or to private organizations. 
Some of it ends up on Federal computers in the caverns of the 
Department of Heahh, Education and Welfare . . , 5t 

Counselors working in educational institutions should be thoroughly familiar 
with the texrof the Buckley Amendment and the student rights and consent 
requirements specified in the regulations that accompany it. 55 

Counselors employed in all fields are subject to potential liability for 
invasion of privacy if they administer tests without first fully informing the 
client of (1) the criteria to be used, (2) what skills or factors the test is designed 
to measure, (3) the possible uses of test results, or (4) if they fail to explain 
the test results. In response to the consumer x, ovement, for example, New 
York and other stales ha\e enacted legislation requiring testing agencies to 
provide various notices to test subjects and to disclose fully the factors outlined 
above. 56 Counselors should keep these criteria in mind when conducting test- 
ing and protect the written records of that testing. 

It is also important to note that although most educational research and 
testing, public surveys, and observations of public behavior .ire specifically 
excluded from the U.S. Department of Health and Human Service's regu- 
lations concerning research on human subjects, the full force of the regula- 
tions may be held to apply in some cases where test responses are recorded 
in such a manner that the identities of the subjects can be discovered. This 
shows the degree to which that department believes subjects aie entitled to 
privacy. 57 

The confidentiality of records also poses a problem foi counselors because 
of concerns about the invasion of privacy. The questions as to what should 
be included in a student or client record, and who might have access to that 
record, can generally be answered by the rules concerning defamation. First, 
reasonable care must be taken to ensure that the contents of the record are 
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accurate. Any counselor who makes an entry designed to unfairly injure the 
client would run a serious risk of a lawsuit, even if the information were true. 
As the court in A.B.C. Ncedlecraft Co. v. Dint 6? Bradstreet> Inc. (1957) concluded, 
the malice necessary to destroy a qualified privilege can consist of such reckless 
disregard of the rights of another as to constitute the equivalent of ill will. 58 
Entering misleading or false information, or failing to make adequate cor- 
rections of such information could meet this lower threshold definition of 
malice. 

Second, the contents of records should be made known only to those who 
have a legitimate interest in them (for example, parents, professional colleagues, 
prospective employers) as defined by statute, regulation, or as established by 
a written release of information signed by the client or a parent. These general 
rules are, of course, subject to more specific regulations 01 laws that may 
govern records in a particular state institution, agency, or school system. 
Counselors will not generally be held liable in a suit for invasion of privacy 
if required by law to disclose information, or if the disclosure was not mali- 
cious, and was made to serve certain o\erriding competing public interests, 
such as health regulations or (in the wake of the Tarawff decision) protecting 
a potential victim. 

Breach of Contract 

Another area of potential liability for counselors is contiact law. Contracts 
may be created in two forms, express contracts and implied contracts. Most 
people are familiar with the express contract. Usually written documents, 
express contracts are signed by the parties and spell out ihe understandii 
as to the rights and responsibilities of each. Express contiacts made orally a 
just as binding on the parties, although proxitig the tenns of the agreement 
at some later time may be difficult. 

Implied contracts arise either through the relationship of the parties or 
as a result of Jons of the parties that create a contractual relationship. Foi 
example, a counselor may expressly or implicitly piomise certain icsults 01 
benefits of counseling to a client. The counselor may agree to pro\ide treat- 
ment for a certain number of sessions, at a set time, oi for a set fee. AH these 
aspects of the relationship form the basis of the contract with the client, and 
may give rise to an implied contract. If the couuseloi , absent some justification, 
fails to uphold his or her end of the bargain uudei the contract, the counselor 
can be held liable for the breach of the contract in a suit by the client. The 
counselor may be held liable for any damages suffeied by the client as a icsult 
of the breach, including direct, incidental, and consequential damages (Loxett, 
1980, n.\). m 

Other considerations may be \iewed as terms of the couuseloi -client con- 
tract as veil. For example, one commentator suggested that public Knowledge 
of the ethical standards of the medical profession and the secrecy pioxisions 
of the Hippocratic oath would be s'ifficient to justify a patient's belief that a 
physician must keep patient information confidential Consequently, disclo- 
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sure of such information might be treated as a breach of one of the terms of 
an implied contract between a physician and patient. 110 To extrapolate from 
this theory, a counselor could be held liable for breach of an implied contract 
with a client for disclosure of confidential information to others, in addition 
to tort liability for invasion of privacy or defamation. 

Courts may also view professional advertising as terms of an express or 
implied contract with clients. For example, a firm including such terms as 
licensed, bonded, certified, or the Kke in directory advertising will be held to 
fulfill those terms, or be found in breach of contract. Along this same line, 
deceptive or misleading advertising may simultaneously give rise to an action 
for violation of state deceptive or fraudulent advertising statutes. 

Counselors should exercise care in all aspects of a client relationship, of 
course. Special attention should clearly be given to items that may form the 
basis of any contract with a client, whether express or implied. To protect 
themselves, counselors may benefit from written agreements detailing such 
items as the number and timing of sessions, fees, and payment terms. A 
counselor should never contract with a client concerning specific results or 
outcome of treatment, ho\ve\er, which may pro\e impossible to achieve. 



Copyright Infringement 

As we have mentioned prc\ious>ly, the widespicad use of microcomputers has 
proved of immeasutablc benefit to counselors and administrators worldwide 
in recent years. Many agencies and institutions now commonly preserve coun- 
seling records and data on computer data bases and use computers to facilitate 
client assessment and research. With the efficiency of this wonderful tool, 
however, a host of concerns ha\e de\ eloped of which counselors should be 
aware. Many of these arc addressed in the 1988 revision of the AACD Ethical 
Standards and relate to the potential misuse of information, confidentiality, 
client misconceptions, counselor training, accuracy of computer-based pro- 
grams, and the validity of test interpretations, to name a few. Certainly other 
ethical areas wail to be addressed in this area as well. 

Another important considciation foi counselors who use computers in 
record keeping and testing is the application of fcdeial copy light \iws and 
licensing agreements. Most adults arc aware of the general proscription* on 
plagiarism and the protection foi written and creative works offered by copy 
right laws. Such protections also extend to testing materials, scoring keys, 
normative tables, and report forms, however, and toother coinputci software 
applications, according to the 8th Circuit Court of Appeals. In Regents of 
University of Minnesota v. Applied Innovations, Int. (1989) (il the court ruled that 
the development, reproduction, maiketing, ...id distribution of software for 
scoring the Minnesota Multiphasic Personality Inventory (MMPI) infringed 
on the University of Minnesota's copright of the test because it included 
copyrighted portions of the instrument. Obviously, not all counselors are 
engaged in the development of such scoring software, but this proscription 
applies to users of such programs as well. 

O 
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According to a recent article in the AACD Guidcpost, "Bootlegged com- 
puter programs |X>se «i serious threat to the rights of cop) right holders and 
to the integrity of testing itself/ 40 - It was also pointed out that the use of 
bootlegged programs deprives test creators of revenue to which they are 
entitled and, perhaps more importantly, could lead to the promulgation of 
defective products that could adversely affect client treatment. Counselors 
are cautioned to comply with copyright laws and licensing agreements when 
they purchase computer software just as they exercise care to comply with 
copyright laws in written or other materials. 
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Chapter 5 



AVOIDING CRIMINAL 
LIABILITY 



Certainly few counselors ever anticipate that they might become defendants 
in a criminal action simply by practicing their profession. Fortunately, very 
few ever do. But counselors should be aware of certain occupational hazards 
that could lead to criminal liability. The ideal for professional counselors is 
to maintain a -retain distance between themselves and their clients so they 
may advise the clients in a professional way. Occasionally, however, situations 
arise that might lead counselors to go much further in protecting their clients, 
or to provide emotional support and comfort, than the law literally allow*. In 
such cases, the counselor may unwittingly risk criminal liability. 

Criminal liability resulting from the professional practice of counseling 
might result in a variety of criminal charges. We shall discuss four of these 
charges in this chapter: 

• Accessory to a crime; 

• Failure to report suspected child abuse; 

• Contributing to the delinquency of a minor; 

• Sexual misconduct. 

ACCESSORY TO A CRIME 

Although counselors are honor-bound to protect the integnty and piomote 
the welfare of their clients, they also have an obligation to society at large that 
may override their duty to the individual client. The law makes it clear that 
one who advises or encourages the commission of a crime can be charged as 
an accessory to the crime, even though the person took no active part in its 
commission. This is called "accessory before the fact," and an individual con- 
victed of such activity faces criminal penalties. The elements of the offense 
include the following: (a) evidence exists that the defendant in some way 
contributed to the crime by aiding or advising the alleged perpetrator, (b) the 
defendant was not present when the crime was committed, and (c) the alleged 
perpetrator is convicted of the crime or admits to having committed the crime 
(State v. Woods, 1982). 1 

There is precedent that merely concealing knowledge that a felony is to 
be committed does not, without more, make the party concealing it an ac- 
9 
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ce.ssory before the fact. 2 Thus a counseloi who learn* during a counseling 
session that a crime is to be committed may not ha\e to ie\eal that knowledge 
So authorities, but counselors should be cautious in this giay area. Particulail) 
in view of the Tarasoff decision (see chaptei 3), counseloi s must 1 each a balance 
between the confidential communications of a client and the need to pieseive 
the safety and well-being of society. Although theie is no hard-and-fast mk 
to follow, if a counselor believes a client is about to commit a crime that would 
threaten the safet), health, or well-being of otheis, or would threaten then 
property, the counselor has a dut) to prevent the act fiom occurring. This 
may be an active duty that extends to contacting local law enforcement au- 
thorities or the intended victim, or it may be limited to attempting to dis- 
courage the client, depending on the circumstances of the case. 

One lhi.. 0 should be cleai from this discussion. A person need not pai- 
ticipate personally in a criminal act to be charged with an offense. Depending 
uii the law of the particular state, if a counseloi learns a client is about to steal 
or destroy property, sell 01 otherwise deal in drugs,' haiin or injure anothei 
person, or supply information or paraphernalia that would assist someone 
else in committing a criminal offense, and if the counseloi does not take 
adequate measures to pi event the offense, the counseloi can be held ciiminally 
liable as an accessory before the fact. 

A person who assists 01 aids a felon aftei a crime has been committed, 
knowing that the crime has been committed, may be similaily chaiged as an 
"accessory after the fact/" An accessory aftei the fact is generally defined as 
"one who, knowing that a felony has been committed by anothei, leceives, 
relieves, comforts or assists the felon, ui in any maunei aids him to escape 
arrest or punis' merit/' 1 Three elements must be met to lendei one an ac 
cessory after the fact: 

1. A felony must have already been committed; 

2. The person chaiged as an accessoiy must have knowledge that the pel son 
he or she is assisting committed the felony; and 

3. The accessory must haiboi oi assist the felon, intending to shield the felon 
from the law. 

Evidence that a peison helped to hide a felon, lent the felon money, gave 
advice, provided goods, offei ed transportation,' blocked the path of puisueis, 
or gave false infoiniation tending to mislead aulhoiities has been held suf 
ficient to sustain a conviction as accessory aftei the fact/' It would be inac- 
curate, however, to say that an) affuinativc assistance oi lelief automatically 
results in charges that one has been an accessoiy. Even those acts just enum- 
erated have not always been sufficient to justify conviction uhcic theie is no 
evidence that assistance was provided with the intention wl "hai holing or 
assisting" the felon. 7 

The law does not distinguish between a friend helping a fiiend, and 
business associate assisting anothei business associate, oi, foi out put poses, 
a counselor aiding a client. The ciimiual prohibition is gcucial in natuie, and 
there is no exemption foi counseloi s uudei the law. By applying the body of 
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case law to the counseling situation it is deal that a counseloi who disco\eis 
that a client has committed a uime has the obligation to ti> to peisuade the 
client to turn him or heiself in to law eufui cement authoiities, ami must 
refrain from helping the client to hide from the police. 

FAILURE TO REPORT SUSPECTED CHILD ABUSE 

As discussed in chapter 3, certain communications between counselois and 
their clients uia> be consideied "privileged", that is to sav, the) will be pi ef- 
fected from the requirement of disclosure in a cc ui t of law in some juiisdic- 
tions. In addition to this pri\ilege, it is geneiall) agieed that all communications 
between a client and counseloi should lemaiu confidential. Although this 
concern for confidentialit) is impoitant to the counseling lelationship, it has 
been demonstrated that there aie times when the needs of societv outweigh 
the right of an individual to keep communications confii ential. One of the 
clearest examples of this balancing test is in the case of su»p « ted child abuse.* 

Many state laws now require timely, good faith reporting of cases of 
suspected child abuse, and the failure to do so may lead to piosecution. 
Although this primal il) affects school counselois, it is imperative that all 
counselors who work with families and childien be awaie of the scope of the 
law in their local jurisdictions. Many school distiicts have attempted to min- 
imize the potential for impiopei lepoits bv school counselois by establishing 
procedures for a team review of cases befoie icpuitiiig." Despite such mea- 
sures, the area is a difficult one foi counselois, and theie is leal potent il foi 
erroneous reports and abuse of the system. 

To further confuse the situation, statutes \aiy wideh by state, and au- 
thorities disagree over the definition and appiopiiateness of the standaids 
used to determine emotional abuse, sexual abuse, 01 neglect. 10 Consequently, 
it is imperative that counselois cleail) undeistand thesco^c of the law in then 
jurisdiction, be alert to possible cases that fit within the statutoiy definitions 
of abuse or neglect, make a good faith effoit to deteimine that lepoits of 
abuse are factual and act mate, document nie case as fully as possible foi the 
record, consult with othei appiopiiate school pusomiel (piincipal, teachei, 
nurse), arid keep the best inteiests of the child in mind when making the 
report to the child protective services agency. 

Counselors can plav an important lole in establishing uiitten school dis- 
trict procedures for ieportim> cases of suspected child abuse foi staff. Such 
procedures should be thoioughlv ie\iewed by legal counsel befoie imple- 
mentation. The) should set out the state statutoiy and legulatoiv i equip- 
ment^ a procedural chain of lepoiting between the pel son suspecting the 
abuse and the protective scivices agency, and a communication line between 
the agency and the scIujoI to piovide feedback and uioiiitoiing to piotect the 
child. 11 

Once a report is filed it is also possible that the counseloi will be called 
to testify in a later court p oceeding. Counselois »oukl be well-advised to 



consult with school legal counsel 01 anuthci local attorney piioi 10 such ap- 
pearances- to be adequately prepared. 

CONTRIBUTING TO THE DELINQUENCY OF A MINOR 

This topic is of primary concern to school counselors ar J those who work in 
practice with families and children. Othei counselors also should be aware of 
the potential for contributing to the delinquency of a minor, however, and 
that a variety of acts can subject one to criminal liability foi the offense. The 
majority of prosecutions for contributing to delinquency deal w ith people who 
patently attempt to subvert the morals of a juvenile. Even where such acts 
are unintentional, however, a counselor may not always be protected. 

Contributing to the delinquency of a minor is not a common law offense. 
AH states have enacted legislation of some form to protect childien from any 
variation of the Fagin-OIiver Twist relationship. ,v> Unfortunately, mos f . state 
legislatures have not defined the specific conduct that constitutes the crime, 
and many jurisdictions leave it to the jury to determine w hether a defendant's 
conduct was criminal. ,s A broad definition of the offense might include any 
actions that tend to injure the health, morals, 01 welfare of juveniles, or that 
encourage juveniles to participate in such actions. There is no certainty as to 
what constitutes this immoral conduct from state to state, however. 

State courts are also divided on the question of intent. The traditional 
view is that a guilty intent, or mem iea y is a necessary element of the offense, 
but some states do not require mem rea. It Is in these lattei states that the 
danger of a counselors inad\ertenily cros:ing the boundaiy of acceptable 
conduct is greatest. It is assumed th *t counselors would ne\ei deliberately do 
or encourage any act that would harm a minor. It is the inadvertent act, 
committed in the mistaken belief that it is legal, and, more important, tin., it 
is in the best interest of the client, that causes concern. It is not possible in 
this book to analyze the laws of each state, so to avoid such liability counselors 
must research the law in the state(s) in which they practice, and keep abieast 
of any changes in the statutes or cases that may occur. 

SEXUAL MISCONDUCT 

As described in chapter 4, a sexual relationship between a counseloi and a 
client is clearly unethical, and may form the basis of an action for professional 
malpractice or negligence. In many states such ccwduct also constitutes a 
criminal offense, although a separate criminal suit mu*t be piosecuted. The 
laws vary among the states in the requirements of this offense as well. In 
Minnesota, for example, sexual conduct with a patient is piohibited 1 egaidlcsb 
of the client s consent. 11 Some states also piosecute such relations as rape, or 
statutory rape in the case of a minor client. In each case specific perralties are 
prescribed as punishment, ami irr sonre states victim compensation nray also 
be required. 

It should be obvrous that sexual relationships between professional courr- 
^ selors and clierus are never appropriate. It should also be obvious from this 
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chap lei thai counselors who tonduu themselves in a piofcssional uuu.uci, 
and attempt lo abide b) the guidelines scl out in the AACD Lllmal Simula 
are unlikel) lo iiicui uiminai liability in theii piaclicc. Il is imperative that 
counselors take eveiy oppoi limit) to iiifoim iheniscKes of the laws in the 
state(s) whete ihey piaclicc, and keep informed of changes as iKe) occui. 
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Chapter 6 



THE PRIVATE 
PRACTITIONER 



Counselors, like everyone else, must make the impuitant decision, at une 01 
more points in life, whethei to pi attic e as an emplu) ee ui in a pi it ate capacity. 
This decision will be guided b> a variet) 01 facturs, nut the least uf which are 
the personality of the individual (including the extent to which he ui she is 
willing to take risks), marital and famil) status, financial ciicmnstancc, and 
security needs. Foi some, the stead) income and othei seem it) lesulting fium 
being employed by anothei is uf pai amount impuitance, wheieas fui others, 
the freedom of being "one's own boss" is the overriding factor. 

At the same time, counseluis who desiie tu puisue theii caieeis as pnvate 
practitioners face an array of choices posed b) fedeial and state law and 
manifested in a jumble uf governmental lequiieinents and fui ins that aie 
spared those who elect to let then emplu) ei cupe with thuse lespuiiMbdiues. 
The purpose of this chaptei is to piuvide suine guidance tluuugh the legu- 
fatory labyrinth foi those whu aic cuntemplatii^ ui have chuseu the 1 utile uf 
private practice. 

OPERATIONAL FORM 

As mundane as it ina> seem, une uf the must Fundamental choices die piivale 
practitioner faces is the optiun uf opeiatiunal fuim. A thieshuld decision is 
whether to function for profitui as a nunpiuflt entity. Many sei vices piuvided 
by the rounseling profession can be (and aie) housed in nunpiufit uigain- 
zations, and this approach can uffei a bust uf advantages, nut the least uf 
which is tax-exempt status. Huwevei, a sepaiale puitiun uf this chaptei is 
devoted to the nonpiofit appiuach, thus the assuniptiun is made at this puuit 
that the practitioner will function as a business, in a fui-piufit capacity. 

Although many practices are incoipuiated, this is b> uu means manda- 
tory. Another option is the uniiKuipuiatecl, sule piopiieluiship. Of cuuise, 
where two or more counscluis aic in the same pi act ice, the altei native lu 
incorporating is forming a paitnciship. Again, whethei une piactices alune 
or as part of a group is a mallei that involves personality and ecunumic 
circumstances, rathei than simply cunsideiatiuns uf law. But whethei une 
chooses to operate a counseling pu.ctite in une business foi in latliei than 
another is very much dictated by legal considerations. 
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A chief determinant in this regard is peisonal liabilit) — 01, muie accurate]), 
the avoidance of it. As a general proposition, the corporate fonn provides a 
shield against personal liabilit). This is the case regaidiess of uhclhei the indi- 
vidud involved is a director, officer, or employee of the corporation. Undei the 
lawylhe corporation is a separate legal entity that bears its own liability. Hence, 
the assets of the indi\idual 01 individuals involved are gei«erall) immune from 
the reach of creditors and others who may initiate lawsuits. 

The principal factors determining the business lot in are likel) to be the 
perceived exposure to personal liability, the lax aspects (discussion follows), 
and the stringencies of creating and maintaining incorporation under the 
appropriate states law. In some instances, some 01 all of any potential legal 
liability can be addressed by insurance. If the choice is the corporate form, 
the incorporators must adhere strictly to the law of the stale of incorporation, 
usually the state in which the counseling function is piincipall) to take place. 
If counseling is to be undertaken in one or muc additional states, the coi- 
poration will probabl) have to qualif) in the olhu juiisJiclions in oidci to 
do business as a "foreign corporation/' 

It is important to stress that incoipoiation is not mandator). There are 
some disadvantages to incorporation, but laieh aie the initial costs 01 annual 
filing fees one of them. Instead, the disadvantages general!) lie with the 
formalities necessar) to maintain the cuipuiate foim. These include scpaiat* 
ing the financial records of the shareholders and the coipoiation, holding 
regular meetings of shareholders and direclois, issuing slock and maintaining 
slock transfer records, and f;!:ng annual i epoi ts. A* lo the adv antages offered 
by limited liabilit), this feature lemains intact onl) as long as the coipoiate 
formalities ai e preserv ed. Failui e lo udhei e lo these foi malilies tan mean loss 
of corporate status and thus loss of the piotcclion against peisonal liabilit). 

The corporate form is usuall) advantageous where there aie lisks of tort 
liabilities and where insuiance is inadequate, unavailable, ot expensive— an ad- 
vantage that is rarely useful foi counselois (see thaptei 1). Also, a coi]>oiation 
can itself go through bankiuptc), meaning that peisonal bankiuptc) need not 
occur should the ractice fail. Although a coip^.ation can be an independent 
borrower, howevei, most lending institutions will not make loans to a closel) 
held corporation in the absence oi one 01 moie peisonal guarantees. 

In some stales, if the coipoiate foim is selected, the counseling piaclice 
may be set up as a "piofessional coipoiation/' lathei than oiganized as a 
standard business corporation. 

The differentiation made thus fai between the piivatc piaclilionei and 
the employee should not obsuuc a fundamental point. An individual 01 a 
group of individuals ma) own the counseling "business" and simultaneous]) 
be an employee or employees of that business. 

GOVERNING INSTRUMENTS 



Regardless of which opeialional foim is chosen, a business entitv must be 
governed b) two updating instalments, the document bv which it is ciealed 




and the one stating its upciatiuii.il uilcs. Fui «i coipoiatioii, the document b) 
which it is created is its "articles of ineoipoiatiun/' the couteui* of which aic 
dictated principal!) b> state law. A euipoiat.ou's updating 1 .<les aie cuiitaiiicd 
in its "bylaws." Fur a paitneiship, the clearing document is the "pai tneiship 
agreement," and a set of by laws 01 uthei mles ma> be pioniulgaicd to guide 
its operations. 



OWNERSHIP AND GOVERNANCE 

Every bnsii.ess has its owner ui uwneis. One whu has an ownership in te lest 
in a business \ as an "equity " interest in the entei prise. Ow pel ship uf a cui- 
poration is evidenced b) stock. These shales of ownersnip aie lepresented 
b) certificates. Without a stockholder' agieeinent ui uthei iesti ietion, shaies 
of stock in a corporation ma) be freely tiansfeired. These shaies iimj also 
increase in value. In some cases, the featuic of tiansferability of ownership, 
coupled with the potential foi inci eases in equity, is peicei\ed as an advantage 
of thecorpoiate foim. Paitneiship inteiests aie equity holdings also. Unlike 
stock, however, paitneiship interests aie usually encumbered by lestiictious 
in the partnership agreement as to transferability. 

Both the coipuiate foim and the paitneiship iuim can pioduce eitliei 
equality of owneislup 01 "niajoiity" (eontiol) and "uiiuoiity" inteiests. In 
eithei situation, a holding of an interest in a coipoiatioii 01 in a paitneiship 
is an asset (perhaps with an accompanying liability) to be ic fleeted on the 
holder's personal financial statement. Every business entity must he governed 
by one 01 moie indi\iduals. The coipoiate foim will he governed by a boaid 
uf diieetois, with the boaid's functions delegated tu an executive cuiiunittee, 
officers, and staff. In a paitneiship, each uf the pailneis may have a governing 
rule or governance may be \ested in an elected committee. 



ORGANIZATIONAL ASPECTS 

In foimiuga business entity, a uuinhci of oigani/atioiial loiinahtie.s must be 
followed. Among these aic an oigani/atioiial meeting, with its pioceedhigs 
recoided in minutes. At this meeting, an oiganizatiunal stiuctuie will be 
selected, bank accounts authoii/ed, and a Iawyei and accountant letaiued. 
The coipoiate foim icquiies initial meetings of both the shaieholdeis and 
the boa id of diiectuis. At the initial meeting of a coipoiatioii, diieetois uthei 
than thuse named in tin ai tides uf ineoi portion may he elected, as well as 
the corporation's officers. 



TAX CONSIDERATIONS 

The choice of operational foim has iiuniciise fedeial and state tax conse- 
quences. Although the activities ol an imhicoipoiated soic piopi ictoiship aic 
considered to be among the activities of the individual who administers die 
business, the col potation and the paitnership aie bodi icgaided as separate 



legal entities. A corpoiation is also geneially legarded as a sepaiate taxable 
entity. By contrast, the partnership is not a taxable entity but is a "pass- 
througir vehicle whereb) the partnership's income, tax deductions, tax cred- 
its, and losses a:e transferred to the partners in theii personal capacities. 

Consequent!), one of the disadvantages of incorporation can be "double 
taxation," meaning that the coi poration s net profits are taxed at the coi poi ate 
level and then distributions to the shareholders, in the form of dividends, aie 
taxed to the recipients. (Di\idends paid b) a coi] km at ion aie not deductible 
items for the corporation.) Double taxation can be avoided by causing distii- 
billions to the owner* of the enterpiise to be treated as compensation (salai) 
or bonuses), which are deductible aeais foi the corporation, 01 by electing 
"subchapter S M coi]x>ration status foi the pi act ice. One advantage of incoi- 
poration, from a tax standpoint, is the ability of a coipoiation to accumulate 
profits for future use, taking achantage of tax lates that aie usually lowei 
than those imposed on indi\iduals. Anothei advantage of uiunpoiation is 
the ability to create and enjoy the benefits of a vaiiety of lethemeut, profit- 
sharing, and deferred compensation plans. 

The transfer of assets to a corporation upon foiination is not a taxable 
event (see Internal Revenue Code (IRC) section 331). Therefore, uc-ithei a 
shareholder nor the corporation will experience any gain 01 loss as a result 
of the exchange. Also, the assets in the coipuiation cntei with the tax basis 
they had when owned by the shaieholdeis, and the basis in the sunk 1 earned 
by the shareholders is the same as it was in the assets transfened. 

The tax aspects of a sole proprietorship aie leflected on a special schedule 
of the indiv iduafs personal tax 1 etui n (Foi m 1 0 10, Sched ule C). A coi poi atiou 
files its own irroine tax return (Foim 112(1,. A partneiship does not file a 
tax return (because, as noted, it is nut taxable) but instead files an iufoimatioii 
return (Form 1065), with each pai tnei's allocable shaic of iiiconi*;, deductions, 
and credits reflected on Schedule K-I. The information fiom this schedule 
is transferred to each partner's individual tax return. 

n r a counseling practice that is likely to gei.eiate acinic uix losses in the 
early )ears (due not only to expenses in excess of income but also tu extensiv e 
tax deductions foi depieciation and investment tax ci edits lesulting fiom 
initial acquisitions of fuiniltue. equipment, and supplies), the fuiegoing may 
seem to present a rathei staik choice. Eithei incoipuiatc fui liability pui poses 
but lose the ability to write off tax losses peisonally, oi enjoy the pass-thiough 
of the tax benefits but risk exposuie of peisonal assets tu a laWMiit. In fact, 
however, there is a way to have the advantages of both. 

Although the option is not always appiopiiatc oi even available, a coun- 
seling practice can be oiganued as a small business oi a subchaptei S col- 
oration (IRC sections 1371- 1379). This is a fedeial tax law concept, which 
allows an enterprise to be cieatcd as a cor poi atiou uudei state law— theieb) 
preserving the shield against peisonal liability -yet be Heated as a paituei*lup 
for federal tax law purposes. This means that the fax deductions and tax 
credits experienced by the coipoiation aie not fro/en at the coi poi a to h-vel 
but are passed along to the stockholder in theii personal u ^acities. 
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To be an S corporation, a coipoiation must ha\e these attiibutcs. It must 
have no more than 35 shareholders, ha\e no mne than one class of stock, 
be owned exclusively In individuals (01 estates o» tcitaiu tiusts), and ha\c no 
shareholders who are nonresident aliens. AH shaicholdeis must consent to 
an election to make a corporation an S emit). The election is made at the 
time of organization foi the subsequent tax yea, oi on 01 befoietlu fifteenth 
day of the third month of the taxable >eai. Although this form can lu.e 
marvelous tax consequences as long as the tax losses aie flowing, it is a cl.issii 
two-edged sword in that all income flows thiough to the stockholders foi tax 
purposes, even if they do not actually take the money. 

One other tax law featiue for the small enteipii.se pertains to how the 
disposition of the stock is taxed. Foi example, wheie the lequisite wutten 
plan has been adopted, the sellei of the stock at a gain would pay tax at the 
capital gain rates. Howe\ei, as a result of the Tax Refonn Act of 1986, which 
repealed the capital gains deduction, capital gain is taxed at the same lates 
as ordinary income. It should he noted that, as this is written, Congiess is 
considering legislation that wouh! . cstoie a beneficial tax tieatiuent of capital 
gains in relation to ordinal) gains. If, on the othei hand, the sale is at a loss, 
it can be characterised as an "oidinaiy" loss (IRC section 12 11). I o be eligible 
for this treatment, a coipoiation must have less than SI million in capital 
after the sale of the stock. 

Tax Deductions 

Whenever a counselors pii\ate piacticc is conducted as a sepal ate business 
enterprise. such as a corpoiation oi paitneiship, most if not all of the expenses 
incurred in the piacticc* aie deductible as business expenses (IRC section 162). 
Purchases of capital items will piobably gi\e lise to depicciation deductions 
(IRC section 162) and investment tax ciedits (IRC sections 167, 168, 38). 

If the business is a standaid coipoiation, the tax deductions and tax 
credits are claimed by the coi]xjiation itself. If the business foi in u a pail- 
nership or an S coipoiation, these tax benefits flow thiough to the paitueis 
or shaieholders. When the counseling puuicc is conducted as a sole pio- 
prietorship, the counseloi experiences the tax oeiieflt.s peisonallv. 

E\en though the counseloi ma) be an employee of a Luge institution oi 
of hisoi hei closel) held coi poiation, the counseloi may iucui noiueiuibuised 
expenses in connection with the employment duties. Sonic of these expenses 
are tax deductible, wheieas othei s, as noted, may ha\c to be capitalized with 
the cost lecoveied thiough the depieciation allowance. Othei expenses may 
be permanentl) nondeductible, such as pcisonal. Ii\ing, oi family expenses 
(IRC section 262). 

A variet) of deductions aie available to enip.^yccs oi business owneis in 
their indi\ idual capacities ii i espectix e of theii status in i elation to the business, 
consequently they ai e not discussed heie. These items include deductions foi 
medic 1 expenses, chamable contnbutioiis (which can also be made by the 
business enter pi ise, howc\ei), casualty losses, inteiesi expenses, and taxes. 
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Ill general, an individual can deduct all 'ordinary and necessaiy" ex- 
penses paid or incurred in the conduct uf a tiade or business (IRC section 
162). Employee business deductions may now be claimed as itemized deduc- 
tion s onl) . Emplo)ee business expenses must be repui ted on Foi iu 2 10G and 
itemized on Schedule A of Form 1040 in oidei to claim any deduction. In 
addition, these expenses are subject to a 2% of adjusted gloss income fiooi, 
that is, in order to claim miscellaneous itemized deductions, such deductions 
must exejed 2% of the taxpayers adjusted gross income. Business expenses 
that may be deducted include the cost of navel, meals, and lodging while 
awa) from home (IRC section 162(a)(2)), and certain expenses ioi education, 
automobile, organizational dues, office at home, enteitainment, and depie- 
ciable items. Business-related meal and ciilciiainmeiu expenses aie subject 
to an additional limitation on their deductibility. In geneial, only 809c ol a 
taxpayer's meals and entertainment expenses are deductible. 

Educational Expenses 

An employee ma) deduct ail expenses foi education when undertaken foi 
the purpose of (a) maintaining oi impio\ing a skill lequiied iu his oi hei 
employment oi (b) meeting the expiess lequiieiiients of the employei oi the 
requirements of law imposed as «. condition to the employees letention of an 
established employment lelationship, status, ui late of compensation (Income 
Tax Regulation (Reg.) L 162-5). Othei educational expenses aie considered 
personal and do not qualify as a business deduction. Nondeductible educa- 
tional expenses are those that aie (a) lequiied of an individual in oidei to 
meet the minimum educational lequiiements foi qualification in hib ui liei 
employment or (b) foi education that is pail of a piogiam of study an indi- 
vidual pursues that will lead to qualification foi a new employment lelation- 
ship. 

An employee can deduct expenses incurred foi lefieshei couises oi foi 
courses concerning cm lent developments, Mich as specialized institutes oi 
seminars, as well as foi academic courses, as long as the piogiam of study 
does not lead to the acquisition of an entiiely new skill. If an employei reim- 
burses tuition fees foi an employee em oiled in an educational couise that 
will be beneficial to a caicer in the employ ci's business, the iciinbui semen t 
is income to the employee. Because these amounts also constitute deductible 
business expenses, Kmevei, they need not be lepoited on the employee's tax 
return. (If the employei pays the tuition fees diiectly to the educational oi- 
ganization, the amounts are n< ...onipcnsatoiy to the employee — and non- 
deductible by the employee.) 

If an employee tia\els away from home piimaiily to obtain educaiion, 
the expenses of which are deductible as business expenses, expendituies foi 
travel, meals, and lodging aie also deductible. However, the poition of ex- 
penses attributable to incidental peisonal activities (such as sight-seeing) ia not 
deductible. Also, if the employees reasons for tiavel away fiom home are 
partly personal, only the employee's expendituies foi tiavel, meal*, and lodg- 
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ing that i elate dhectly to the lime aclualK spent in educational pui suits ait 
deductible. 

Travel Expenses 

An employee may deduct expenses inclined in tia\ cling, including icasonabic 
amounts expended foi meals, lodging, and incidental items .such as telephone 
charges, while away fium home o\einight in the conduct of business (IRC 
section 162(a)(2)). The geneial standaid foi deducting liavcl cxp* cs is that 
they must ue reasonable and necessaiy in the conduct ol, and uc dhectly 
attributable to. the employee's business (Reg. section LI62-2(a)). If a tiip is 
undertaken for put poses uilici than business, tia\el faics and incidental e.\ 
penses ai e considei ed pel soual expenses, and expenses foi meals and lodging 
are deemed Ii\ing expenses, ueilhei of which aie deductible. Nonetheless, 
expenses inclined while at a destination that aic piopeily allocable lo an 
employee's business aic deductible e\en if the tia\cl and ex])enses to and 
from the destination aic nondeductible. Tia\cl expenses paid 01 inclined by 
an employee in connection with a Hip to a piofessioual contention, seminal, 
or similar meeting may be deductible. The business puipjsc must be the 
primary purpose of the expense in oidci foi the deduction to be a\ailablc. 

If a spouse accompanies an employee on a business nip, the expenses 
atti ibutable lo tin spouse's U a\ el ai e 1101 deductible unless ii can be adequate!) 
shown thai his 01 hei piesence on the tiip has a bona fide business pmposc. 
Performance by the spouse of some incidental sen ice, such as the occasional 
t) ping of notes, will not qualify the expenses as deductible business expenses. 
It has been held that, if the piesence of a spouse on a business tiip coiiliibuics 
directly to the success of the business, such as lluough assisting the empkyce 
or establishing close pel soual and business lclatiouships with clients, the ex- 
penses attributable lo the spouse's Havel aie deductible. It has also been held 
thai it is not enough if the alleged business function of the employee's spouse 
is to be socially gracious. 

Deductions foi Ua\el expenses (including meals and lodging) aie not 
allowable unless the employee Substantiates, by keeping adequate lecoids 01 
by pio\iding sufficient c\idcncc to conoboiale his 01 hei own statement, the 
amount of the expense, the lime and place ol tia\cl. and the business pui pose 
of the expense (IRC section 27 !(d)( I ))• Tiavcl expense must lie substantiated 
by an account book, dial), statement of expense, 01 siiuilai lecoid, caih 
element of an cxpeiidituic must be lecoided at 01 uc ai the lime i; is inclined, 
and each expendiluic must be documented bv lecvipls. paid bills, u: aimilai 
evidence (Reg. section 1 .271*5(0(2)). Special inks govern the deductibility 
of expenses inclined while attending acomcitL n, seminal. 01 similai meet 
ing held in a foreign country (IRC, section 274(h)). 

Automobile Expenses 

An employee can deduct the cost of maintaining an automobile if it is used 
in connection with his 01 hei business. The deduction is allowable only if the 
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expenses are ordinan an*J uecessaiy, and only with icspcct to the poitiou ul 
the automobile expenses atliibutablc to business, a* opposed to pcisonal, use. 
The automobile expense deduction can be asccttaiued In (a) dctci mining the 
total amount of automobile exjjeihes iiuuricd dining tile yeai involved ami 
(b) computing the deductible poitiou and multiplying that ..mount by a pei- 
centage based on mileage foi the year that re fleets bib ess use. Uudei an 
optional simplified method of computing the deductible cost of updating an 
automobile, the expense deduction ma) be detei mined In using a standaid 
mileage rate. Form 2106 is used foi computing and lepoitiug deductible 
automobile expenses under either approach. 

Costs that qualify as deductible automobile expenses include outlaws foi 
gasoline, oil, lubrication, washing, lepaiis, tires, supplies, paikiug lees, tools, 
taxes, license Tees, and instiiance. Deductible tosts do not include the cost of 
the automobile noi replacements that eitliei pioloug the useful *ife of, oi 
increase the \ahie of, 'he vehicle, the cost of those hems must be lecoveied 
through allowances foi depieciatiou. In com]juliug deductible expenses with 
respect to an automobile used foi business, an employee can include each 
)ear an amount rcpicscntiug a poitiou of the depieciatiou in value of the 
\ehide. This deduction is likewise confined to the poitiou of the cost of the 
automobile allocable to business use. Special ml s limit the availabilit) of the 
depreciation deduction in the case of Iumu> automobiles {IRL bcctioii 280F|. 

Office at Home Expenses 

As noted, a deduction is usually not allowed foi pcisoiial, living, oi family 
expenses. For thi* icasoii. expenses attiibutable to a taxpayers use of a pei- 
sonal residence (othci than foi inteiest, ceitaiii taxes, ami casualty losses aie 
generally not deductible. If, how eves, a poitiou of an employee's peisoiial 
residence is defluitel) and cleaily set aside ji office space and is used exclu- 
sively and regulaily as an office, at least *. poitiou of the expenses of the 
residence allocable to the office space should be deductible. 

To take a deduction foi using part of a home foi a business, that pan 
must be used exclusively and icgulaily. (1) as the piiiicipal place of business 
for any trade or business in which the taxpayei engages, (2) as a place to meet 
oi deal with patients oi clients in the iioiuial couim: of the taxpayers Hade 
or business, (3) in connection with the taxpayers Hade oi business, if using 
a scpaiatc strucUtc that is not attached to the house *a iesid';ncc, and {I) in 
addition, if the tax pa) e: is an employee, lathei than self-employed, the busi- 
ness use of the laxp»,ycfs home must be foi the convenience of the employ ci, 
based on a facts and circumstances test (IRC section 280(A)). 

If, in the normal couise of business, the taxpayei meets patients oi clients 
in his oi hei home, even though the taxpayei may alsocaiiy on business at 
anothei location, the expenses foi the pan i the home used exclusively and 
regularly for this bus 4 esj> activity aie deductible. This applies only to office 
\isits by clients, but does not apply to a loom wheie the taxpayei iccei\es 
phone calls. The part of the home that the taxpayei uses exclusively and 



regularl) to meet patients oi client* does not h<i\ e to be the taxpay ei *s pi hicipal 
place of business. Counselors who maiiictin Alices in theii home geneially 
meet this requirement. 

This deduction in\oI\es «i prorated portion of certain nondi\isib!e ex- 
penses of the residence, such as property taxes, depreciation or rent, heat, 
electricit), other utilities, repairs, and insurance expenses. Starting in I r <£ 
e\en if the taxpayer is in business, the cost of basic telephone ser\ ice, incIuvK.:^ 
an) taxes, may not be deducted foi the first telephone line in the taxpa>er's 
home. Long-distance charges directly related to the business use of the home, 
however, continue to be deductible. A full deduction be obtained f< * 
repairs made directly to. or items purchased specifically for, the home office. 

E\en if home office expenses satisfy all the foregoing requirements, the 
allowable deduction for them cannot exceed the amount of gross income 
derived from the business use reduced b> the allocable portion of the mort- 
gage interest and real estate taxes deductions. These limitations do not defeat 
the deductions that remain available foi home-related deductions, such as foi 
mortgage interest, certain taxes, and casualty losses. 



Entertainment Expenses 

Expenses for entertainment aie geneially deductible, subject to the 80* lim- 
itation discussed above, if the) qualify as ordinary and necessary business 
expenses. The deduction will not be allowed, howevei, unless the employee 
is also able to establish that the expenditinc a as dhectly i elated to the acme 
conduct of business or. in the case of cmei taiimieiit actiy it y diiectly pi ecedwig 
or following a substantial and bona fide business discussion, the item was 
associated with the actiy e conduct of business (IRC section 274 (.<J(I/.A), Reg. 
section 1.274-2(a)(l)). In the case of a facility used in connection with entei- 
tainment, it must be shown that the facility was used primarily fui the fui- 
therance of the employee's business (IRC section 274(a)( ljtBjl. Layish 01 
extravagant expenditures foi enteiiaininent aie not alli^ed as a deduction 
(Reg. section 1.274-1). 

The term "entertainment** means an> activity that is genu a II) consideied 
to constitute amusement 01 iccieation, sudi as eiitcitaining business clients 
at night clubs, cocktail lounges, theaters coimti v clubs, golf and athletic clubs, 
sporting ey ents, and on hunting, fishing, vacation, and shnilai ti ips. i o satisfy 
the "directly related" test, it must be shown that <a> at the time the expendituic- 
yvas made, die employee had more than a ^cneial expectation of denying 
income or other specific business benefit at some indefinite time, \h) dining 
the entertainment peiiod to which the expendituic is i elated, the employee 
actively engaged in oi icasonably expected to engage in a bona fide business 
transaction (e.g., a meeting or negotiations) foi die puipose of obtaining a 
business benefit, (c) the pi incipal cliai acter oi aspect of the combined business 
and entertainment to which the expendituic was i elated was the active conduct 
of the employe's business, and (d) the expuidituic was allocable to the em- 
ployee and to a person oi persons with whom he oi she engaged in the active 
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conduct of business during the entei taiiiment, ui with whom the employee 
would ha\e engaged in bach active conduct of business if it were not foi 
circumstances beyond his 01 hei control (Reg. section I.274-2(c)(3)>. 

An expenditure fot ^rtainment will also be considered direct!) related 
to the active conduct oi employee's business if it is established that the 
expenditure was for entcitaimuciit occurring in a cleai business setting di- 
rectly in furtherance of such business (Reg. section I.274-2(c)(4)). In this 
instance an employee must clear!) establish that any lecipieni of the eiitei- 
tainment would ha\e reasonably, known that the empIo)ee had no significant 
motive in incurring the expenditure othei than direct!) furtheiing his 01 liei 
business or that there was no meaningful persona! oi social relationship be 
tween the employee and the recipients of the entertainment. 

An expenditure foi entertainment will geueially no; be considei ed to be 
direct!) related to the aui\e conduct of an employe's business if the entei 
taininent occurred undei circumstances in which tlieie was little 01 no pos- 
sibility of doin t * so. Such ciicunistances miglit include (a) events at which the 
emp!o)ee was not presexa, (b) situations in which the distractions were sub- 
stantial, such as a meeting 01 discussion at a nightclub, theatei, 01 spoiling 
event, and (c) social gatlieiings. oi gioups including people othei than busi- 
ness associates, at places such as cocktail lounges, count!) clubs, golf and 
athletic clubs, or vacation resorts (Reg. section 1.274 -2(c)(4)). An employee 
may, howe\ei, rebut these piesuniptioiis by clcaih establishing that suJr 
expenditures weie directly related to the active conduct of business. A strict 
reading of the law lequiies that, even wheie the eiiteitainment deduction is 
otherwise established, an cmpIo)ee should lefiain fium deducting that poi 
tion of the expense that he 01 she normally would have spent in any case, 
such as the employee's poitiou of a luncheon 01 dimiei bill. This uile seems 
to be enforced only in instances of abuse, however. 

As noted, expenses oi an enieiiainmeui activity that diiectiy piecedes oi 
follows a substantial and b^na fide business discussion aic deductible if the 
item was associated with the active conduct of the employee's business (Reg. 
section 1 .274 -2(d)( 1)). The entei tainment is considei ed sufficiently associated 
with the active conduct.of business if the employee establishes that he oi she 
had a clear business puiposc in making the expcndituie, such as to obtain 
new business oi to encouiage the continuation of an existing business lela 
tionship (Reg. section 1 .27 4 - 2(d)(2)), Whethei any meeting, negotiaL ,n, oi 
discussion constitutes a substantial and bona fide business discussion** de- 
pends on the facts and ciicunistances of each case. It must be established that 
(a) the employee actively engaged in a business meeting, negotiation, discus 
sion, oi othei bona fide business tiansaction, othei than cutci tainment, foi 
the purpose of obtaining incoaie or othei specific business benefit, and (bj 
the transaction was substantia! jr. l elation to the eiiteitainment (Reg. section 
1.274-2(d)(3)(i)). Entertainment that occurs on the same day as a substantial 
and bona fide business discussion is considei ed to diiectiy picccdc oi follow 
the discussion. Otherwise, the facts and ciicuinstances of each case ale con- 
sidered, including the place, date, and duiation of the business discussion, 
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whether the employee ui the business assuciates aie fium uut uf town, the 
dates of arrival and departure uf out-of-town assuciates, and the leasuns why 
the entertainment did nut take place un the da) uf the business discussiun 
(Reg. section 1.274-2(d)(3)(ii)). 

An expenditure fur a facility used in connection with entertainment may 
also be deductible as a business expense. Personal ur real pruperty uwned, 
rented, or used by an einpluy ee w ill be cunsidered a 'facility used in cunnectiun 
with entertainment" if it is used fui ur in cunnectiun with entertainment, 
unless such use is only incidental and insubstantial (Reg. sectiun 1.274-2(e)(2)). 
Examples of such pruperty include yachts, hunting Judges, fishing camps, 
swimming pouls, tennis cuuits, bowling alleys, autuinubiles, airplanes, apart- 
ments, hotel suites, and homes in vacation resorts (Reg. section 1.274-2(e)(2)(i)). 
Examples uf expenditures fur entertainment facilities include depreciatiun, 
uperating custs (e.g., rent and utility charges), expenses fur the maintenance, 
preservation, or prutection uf a facility (e.g., repairs, painting, and insurance 
charges); salaries ur expenses fur subsistence paid tu caretakers ur guards, 
and losses realized on a sale or other disposition of a facility. 

As noted, in order to be deductible, the expenses of a facility used in 
connection with entertainment must nut unly be directly related tu the active 
cunduct of the employee's business, but the facility also must be used piimaiily 
for the furtherance of such business (Reg. section 1.274— 2(a)(2)). Again, all 
the facts and circumstances will be cunsidered in applying the primary use 
test. Generally , it is the actual use uf the facilit) that establishes the deductibility 
of expenditures with respect tu it, lather than its availability fur use ur the 
employee's principal purpuse in acquiring it. Primal) use is generally deemed 
established if an employee can *huw use in furtherance uf business in excess 
of 50% of total use (Reg. section 1.273.2(e)(4)). 

Deductiuns based un eiitciiainmeut expenses are uutalluwablt unless the 
employee substantiates by adequate recuids ui by sufficient evidence cono- 
burating his ur hei uwn statement the amount uf the expense, the time and 
place uf the entertainment, amusement, recieatiun, ui use of the facility, :he 
business purpuse of the expense, and the business relationship to the employee 
of th: persons entertained or using the facility (IRC section 274(d)(2),(3)). 
Entertainment expenses must be substantiated by an account buuk, diary, 
.statement uf expense, ur siinilai lecoid, each expense mu:,t be recorded at 
ur near the time it is incurred, and each item must be documented by receipts, 
paid bills, ur similar evidence fui an expenditure uf $25 ui muie (Reg. aectiun 
274-5(c)(2)). 



Substantiation Requirements 

The Internal Revenue Service may lequire an empluyee to substantiate such 
information concerning deductiuns based un expenses as ma) seein tu be 
pertinent in detei mining tax liability. Ordinal ily, however, subs tan I; itiou of 
expense account information is required only of the following categoiies of 
taxpayers. those who are not required to account tu their employei ur 
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who do not account, (b) those whose business expenses exceed the total amounts 
charged to or received from their employer and who claim a deduction foi 
the excess, and (c) those whose employers are deemed to ha\e inadequate 
accounting procedures for the reporting and substantiation of expenses b> 
employees (Reg. section 1.162-17). One method of substantiating expenses 
incurred by an employee in connection with his or hei employment is tliiuiigh 
the maintenance of a diary or record of expenditures, kept in sufficient detail 
to enable identification of the amount and nature of an expenditure. The 
employee should ako preserve supporting documents, especially in connec- 
tion with large or exceptional expenditures. 

An employee who incurs expenses for business reasons may be wholly 
reimbursed, partially reimbursed, or not reimbursed at all by his 01 her em- 
ployer. Certain requirements are imposed in connectL with the federal 
income tax return of employees. An employ ee need not 1 epoi t on a lax 1 etui u 
expenses incurred solely for the benefit of the employ ei foi which the em- 
ployer is required to account, which are chaiged directly 01 indiiectly to the 
employer, or for which the employee is paid thiough ad\ances, leimbuise- 
ments, or otherwise, pro\ided that the total of the amount of the payments 
is equal to the expenses incu.red. Howe\er, in this case, the employee must 
state in the return that the total amounts chaiged to 01 iecei\ed from the 
employer as advances or reimbursements did not exceed the employee's 01- 
dinary and necessary business expenses. 

Should the total of amounts charged tu or iecei\ed Tioiii the employei 
be in excess of the ordinary and necessary business expenses inclined by the 
employee, and the employee accounts to the employer foi the expenses, the 
employee must include the ev.ess as part of his or hei gioss income. Again, 
the employee must so state in the tax return. Howe\ei, tu claim a business 
deduction for the excess, the employee must submit a statement ^Form 210b) 
as part of the tax return showing the following, (a) the total of any charges 
borne by the employer and of amy other amount* leceived from the employer 
for payment of expenses, whether by means of achances, leinibursenients, 
or otherwise; (b) the nature of his or her occupation, (c) the numbei of days 
away from home on business, and (d) the ;otaI amount of oidinaiy and 
necessary business expenses incurred, broken down into broad categories such 
as transportation, meals, and lodging while away fro.u home o\ei night, en- 
tertainment expenses, and other business expenses. 

If an employee is not required to account to an employei foi uidinaiy 
and necessary business expenses, or, if required, fails to account foi the ex- 
penses, the employee must submit a statement as part of his 01 hei leturn 
showing the same infonnation as the employee who does not account to the 
employer. Howe\er, the difference in this situation is that the amounts of al! 
advances or reimbursements must be reported by the employee as ^ioss in- 
come, and expenses incurred should be shown js Medm tions oi\ tb*. letuui, 
with any excess of ad\ances or reimbursements ovci expenses c itercd a* 
income from "other" sources. Thus, an employee who is leimbuised in the 
amount of his or ! r outlays foi business puiposes, wheie the txpendituies 
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do not exceed reimbursements, and the employee coconuts to the employer, 
is relieved uf any ublig«itiuii to report the expenses on the federal income tax 
return. 



NONPROFIT ORGANIZATIONS 

The foregoing discussion is pied icaied on the assumption that the aninseLr's 
private practice is conduct?* 1 by means of a for-profit (business) entity. How- 
ever, the work of the counselor may well be appiopiiate ioi another foini. 
a nonprofit organisation. Fos counseloi s, the choice of opeiatioiial form in 
this context is the nonprofit corpoi atiou 01 uniucoi poi ated association. Thei e 
is no such thing as a nonprofit partnership. 

The unincorporated nonprofit is foimed b) adopting tire dealing doc- 
ument — a "constitution"— and thereaftei some operational rules, namely, by- 
laws. If the nonprofit coipoiatiou is the vehicle, the governing instruments 
are the same as discussed above, articles of incoipoiaiioii and bylaws. Neaily 
all states have a noupiofii coipoiatiou act (to be contrasted with a business 
corporation act) uudei which the noupiofii coi poiation may be foimed. The 
decision to incorpoiate essentially involves the same considerations in the 
nonprofit setting as in the foi -pi ofit setting. Also, the governance aspects aie 
the same in that the nonprofit entity will have a boaid of diiectois and officeis. 

A fundamental myth •should be dispelled at diis point. To be nonprofit 
does not mean that the enterprise cannot eaiu a "profit" in a financial 01 
accounting sense. (Indeed, many nonprofit oigaui/.atious a:e quite pi ofi table 
in that regaid.) The basic chaiacieiistic distinguishing a luupiofit fiom a foi- 
profit is that the (oimei cannot have underlying equity holdeis (such as 
shaiehok! . v to whom net earnings aie paid in the foini of something akin 
to dividends. 

The nonprofit foim is the most appiopiiate if the counseloi is motivated 
Lss by an objective of building a business and more by the piospect of op- 
erating a piogiam with emphasis on lcseaich, publications, seminal s, 01 the 
provision of certain types of counseling services. Again, this approach does 
not preclude a counseloi from "owning" the entity in the sense of conn oiling 
its boaid of directois 01 leceiving money from it in the for in of i (reasonable) 
salary, if an employee, or other payrrrerrt, if arr independent contractor. 

Theie are many advantages to the nonprofit form In rrrarry instances, 
the chief advantage is that tire noupiofit organization can be exenrpt from 
federal incom a\a lion (IRC section 501(a)). For the most part, tax exemption 
is available to organi/.atijns nlrosc program or programs arc within the bounds 
of what are considered charitable, educational, 01 scientific activities (IRC 
section 501(c)(3)), although the errtity rrray ah*, qualify as a social welfare 
organization (IRC sectron 501(c)(4)). The meaning of the terrrr "charitable" 
is manifold, it can errrbrace objectives such as the promotion of health, the 
relit " xji the distressed or the irrrpoverished, or the advancement of education 
or science. What is "educational" usually is a function of training arrd instr uc 
lion, either of individuals 01 of the geneial public. The teini "scientific" lends 
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to be synonymous with leMMich. I fan organization can qualifv tui lax-exempt 
status under fed* > il tax law, ihcic piobably is a compatible classification foi 
it under state law and, where applicable, under local law. 

For those organizations that qualify as dial habit, educational, 01 scientific 
entities, a useful feature is the ability to alliact conn ibutious that ale lax- 
deductible b) the donors. Tax deductibility foi chaihable gifts is nut only 
available for federal income tax put poses (IRC section 1 70*. but also foi estate 
*:iid gift tax purposes (IRC sections 2035, 2522). Charitable fundwusing um 
be an effecti\e way to capitali/.e an oiganization and to continue to suppoit 
its financial reeds. (How e\ei, some states have chaiitable solicitation aus that 
ma> require the organization tu legistei and to import annually to the state.) 
Organizations that qualif) foi lax exemption often also ale eligible foi othei 
advantages. For example, foi some oiganization;,, a meaningful asset is the 
ability to mail at the special second -class oi thiid-dass postal lates. 

Some tax-exempt oiganizations must adheie to ceitain limitations that 
usuall) are not otherwise applicable, such as cuiibtiaiiit* on lobbying and 
political activities. Tax-exempts must Hie an annual leluin with the IRS, 
although it is an information tetuin lathei than a lax leluin (IRC section 
6033). If a tax-exempt oiganization leceives leveiiue fiom a business acUMt) 
that is unrelated to its tax-exempt function, it may have to pay a tax on that 
business revenue (IRC section 511-511). V counseloi does not necessaiily 
lave to select wholly between the foi-piofu oi noiipiofit foiin. A counseling 
practice can be housed in a foi-piofit entity, with a lax-exeuint oiganization 
affiliated with it. 



LICENSURE 

One aspect of pnvate piactice of pi hue inteie\,t aj today's counseloi is the 
matter of state iicensuie. At the piesent, seven states have licensing laws 
(Alabama, Arkansas, Florida, Idaho, North Caiolina, Texas, and Virginia). 
However, there is interest in the subject \u\Uv .vide. Fiom a legulatoiy stand- 
point, a state licensing law usually provides fu. the i>suance of a license to a 
qualified professional counseloi . (An individual may be able to piactice with 
out being a professional counseloi, howevei, undei the supervision of a 
professional counseloi.) One of the pieiequisn*^ to qualification is that the 
indiv idual must pass an examination, conducted undci the auspices of a boaid 
of examiners. The license must be renewed periodically. The boaid of ex- 
aminers is usually empowered to levoke oi suspend a licenst, ui to otheiwise 
discipline a professional counseloi in the event of vcitahi ciicuinstaiues. Due 
process requirements are embodied in the la v. 

These statutes also create the board of ex*. s, state the eligibility of 
those who may be appointed i<j the board, and u*,..»n-atc its functions. State 
licensing laws exemp: fiom theii puiviev\ the counseling activities foi those 
who function as employees. Those who scive within ceitain stated piofessions, 
such as medicine, law, social woiL, and psychology, are also exempted (loin 
the requirements of these laws. 
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Counseloi licensing laws have tunic into being only in leceut yeais (Wai ■ 
ner, Biooks, & Thompson, I960) and leflect a tension in the iegulatoiy betting 
between counseling and othei piofessiom, chiefly psychology and social wui L 
Licensing laws also leflect the enieigence of counseling as a piivatc pi a .tice, 
rathci than as sulci) the domain of employees of educational insliltitions and 
olhe. agencies. These laws piotect counadois against those *vho would enjoin 
their practice m/.css the counseloi s can also qualify as anothei L)pc of piac- 
ntionei, principally as psycholog'ste. Indeed, the oiigin of these laws includes 
d court opinion holding that counseloi s cannot piactice without a license in 
psychology (Weldon v. Board of Psychologist Examiners, 1 982). 

The first counselor licensing law was enacted in 197G in the Common- 
wealth of Virginia. This statute was the pioduct of intense woik by the coun- 
seling profession, and s ; \ laws have subsequent!) been adopted (McFadden 
& Brooks, 1984). The licensing nio\ement, which u ..amies as a high piioiit) 
of the profession, is part of the laigci evolution of piofessioiial identity, u,!e, 
function, and preparation. 

PROFESSIONAL LIABILITY INSURANCE 

It is hoped that the foiegoing pages do not piesent too bleak a legal pictuie 
for counseloi s. Evidently, the oppoi luuities foi find tug a counseloi to be liable 
are on the mucasc, as aie the numbeis of people who aie poised to sue in 
pursuit of damages. Although the ultimate auswei is foi counseloi s to conduct 
themselves in a mauuei that discouiages even the potential foi liability, the 
foregoing pages indicate that this is not alwa)s a simple objective. Ii.suiance, 
however, is anothei affirmative defense available to counseloi s. 

Counselors aie/geneially awaie of insu. nice in a vaiiet) of contexts, 
ranging from health and accident coveiage to piopeity, title, and life iimii- 
ance piotectioii. Pioicssioual liability insu lance is anothei foini of piotecnoii 
that is becoming moic wide!) available and common in the counseling piofes- 
sion. The teim fn oft atonal liability ittMitann actual!) covets (01 should covei) 
two distinct types of liability . (a) malpiacticc. the comii. .sion of an unpiofes- 
sional act or faihue to act in the coiiim. of a counselors piofessioiial peifoi- 
mance 01 as a result of counseling dunes, and (b) iujui) to anothei, in the 
sense of a physical iujuiy. Insuiance policies aie available that piovidc pio- 
tectioii foi counseloi s should • • «fessiona! liabilit), 01 the tin eat of it, aiise. 
Counselors should pay parti attention to these featuies of any piofcs- 
sional liability insurance policy 

1. The scope of coveiage (the paiagiaph(s) titled 'Exclusions*' may be a laigc 
segment of the policy); 

2. The monetary limits of coverage for liability; 

3. The cost; and 

4. Who selects legal counsel. 

The American Association for Counseling and Development, thiough its 
Insurance Ttu&t, sponsor a plan of piofessioiial and peisoiial liability instil- 
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ance for its nu nbers, Foi details of the program, w rite to the AACD ln&ui ante 
Trust, 5969. Stevenson Avenue, Alexandria, VA 22304 
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APPENDIX A 



Ethical Standards of the American Association for 
Counseling and Development (1988) 



PREAMBLE 

The Association is an educational, scientific, and 
professional organization whose members are dedi- 
cated to the enhancement of the worth, dignity, po- 
tential, and uniqueness of each individual and thus 
to the service oj society. 

The Association recognizes that the role definitions 
and u*o)k settings of its members include a wide va- 
riety of academic disciplines, levels of academic prep- 
aration, and agtncy sewttes This diversity reflects 
the breadth of the Association's interest and influence 
It aba poses challenging complexities in efforts to set 
standards for the performance of members, desired 
requisite prestation or practice, and supporting so 
cial, legal, arid ethical controls 

The specification of ethical standards enables the 
Association to clarify to present and future mernb* rs 
and to those served by members the nature of ethical 
responsib ties held in common by its members 

The existence of such standards sewes to stimulate 
greater concern by members far their awn professional 
functioning and for the conduct of fellow profes- 
sionals such as counselors, guidance and student per* 
sonnet workers, and others in the helping professions. 
As the ethical code of the Association, this document 
establishes principles that define the ethical behavior 
of Association members. Additional ethical guidelines 
developed by the Association's Divisions for their spe* 

•alty areas may further define a member's ethical 
behavior. 



Section A: General 

1. The member influences the development 
oi the profession by continuous efforts to im- 
prove professional practices, teaching, services, 
and research. Professional growth is continu- 
ous throughout the member s careci ami is ex- 
emplified by the development of a philosophy 
that explains why and how a mcnibci functions 
in the helping relationship. Minibus must 



gather data on their effectiveness and U guided 
by the findings. Members recognize the need 
for continuing education to ensure competent 
service. 

12. f he member has a responsibility both to 
the individual who is scrVcd and to the insti- 
tution within which the service is performed to 
maintain high standards of piofessional con- 
duct. The member strives to maintain the high* 
est levels of professional services offered to the 
individuals to be served. The member also strives 
tc assist the agency, organization, or institution 
in providing the highest caliber of professional 
services. The acceptance of employment in an 
institution implies that the member is in agree* 
mcnt with the general policies and principles 
oi the institution. Therefore the professional 
aitiviv ^f the member arc also m accord with 
the objectives of the institution. If, despite con* 
certcd efforts, the member cannot reach agree- 
ment with the employer as to acceptable 
standards of conduct that allow for changes in 
institutional policy conducive to the positive 
growth and development of clients, then ter- 
minating the affiliation should be seriously 
considered. 

3, Ethical behavior among professional as- 
sociates, both members and uonmembcrs, must 
be expected at ail times. When information is 
possessed that raises doubt as to the ethical be- 
havior of professional colleagues, whether As- 
sociation members or not, the member must 
take action to attempt to rectify such a condi- 
tion. Such action shall use the institution's 
channels first and then use procedures estab- 
lished by the Association. 

4. The member neither claims nor implies 
professional qualifications exceeding those 
possessed and is responsible for correcting an) 
misicpicstntatioits of these qualifications by 
others. 

15. In establishing fees foi piofessional 
counseling sci vices, tucuibcis iiiusi coitsulei the 
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financial status of clients am! locality. In the 
event that tfie established Ice stiiiunie is in 
appropriate for a client, assistance must Ik pio 
sided in finding compaiablc mmu s .A 
acceptable cost. 

G. When members provide mf .iiatton tu 
the public or lo subordinates. pec«*. oi snpci 
visors, they have a res|>oti»bilili lu uisoic ili.u 
the content is general, unidentified client iu 
formation that is accuialc. unbiased, .mil tun 
sists of objective, factual data. 

7. Members rccognue theii boundaucs of 
cointKtcuce and provide only those sen ices and 
use on!) those techniques foi which tin* aic 
qualified by training or experience. Mentha s 
should onl> accept those |>osiiions loi which 
they are professionally qualified. 

8. In the counseling relationship, the uniii 
sclor isavvaicul the intimacy of the icLiliuuship 
am! auiutains respect fui the client ami mmls 
engaging in activities th.it seek to meet the 
coiinsclui's personal needs at the expense «*f 
thai client. 

9. Members do not condone i»i engage in 
sexual harassment which is d lined .is dclib 
elate or icpeated comments, gcshii' s, m plus 
teal contacts of a sexual u.ttuie. 

10. The membei avoids bunging pcisuhal 
issues into the counseling iclalioiiship, cspc 
cially if the potential fur harm is puscnt. 
Through awareness of the negatne unp.icl ol 
U>tn racial and sexual stcicotvpiug ami dis 
crimination, the counseloi guards (lie inriivid 
u.tl rights and personal diguitv ul the tliuit m 
(he counseling iclatiouship. 

11. Products oi services piovidcd bv (he 
inembci by means oi class* o<mi institution, 
public lectures* demons! I allots, tviiltcii aid 
cles. radio or television piogtams. oi othci (>|ks 
of i;a;di.i must meet (he ciitciia cited in these 
staudaids. 

Section B: 
Counseling Relationship 

This section refers to practices and pi me 
dmes of individual and.'oi gioup touusclmg 
relationships. 

The mcinl)ci must recugni/e the need lot 
client freedom of choice. Uudei (hose ciicuin 
stances where tins is not jiossiblc, (he membei 
must appiise clients of restrictions thai may 
limit their freedom of choke. 

1. The members primary obligation is to ic 
spect (he integiity and piomoic the ucll.uc ul 
the client(s), whether the clieut(s) is (ate) as 
sisted individually oi in a gioup iclatiouship. 
In a group setting, the membei is also icspon 
sible for taking reasonable pi cc .unions to pio 
tect individuals from physical and-oi 



psviholognal tr«.ii la icMihmg lloui liltci.ii- 
tiou within (he gioup. 

2. Mciubus make pionsions toi uiaiiu.uu- 
mg confidentiality in die sioiagc and ihsposal 
ol lecords and follow an established i< d ie- 
tention and dispos.liou policy. ! lie i • uig 
iclatiouship .mil mfoimaiioii iesuhui s liic-ie- 
iiom must l>c kepi confidential, loiisisn >u with 
die obligations ol the membei as a pi uU ssioiial 
person. In a gtoup counseling selling, the 
counseloi must set a norm of confidentiality 
leg.udingall gtuup pailicipauts disclosuics. 

3. If an mdmdual is ahcady in a counseling 
iclatiouship with aiiothei plolcssioii.il pel son, 
(he membei docs mil c-iilci into a counseling 
iclatiouship without fust contacting ami ic- 
iciMtig (he approval ol (hat othci piolessional. 
K the mcinbci discovers that the client is m 
anoihci counseling iclatioiislup aflei the coun- 
seling iclatiouship begins, the uicliibci must 
gain the loiiscut ol (he othei piolessional oi 
teimiuatc die iclaUoiislup, unless the cliem elects 
to (eiiuinatc (he other lelauoudiip. 

I. When the client's loiidillou indicates ih.n 
ihcie is deal and iiliilniiciil dalige-i to the cliein 
oi oihcis. the mcml>ei must lake icasoiiaUc 
pessimal action or uifoiin tespoiisible authui- 
ides. Consultation with othci piofcssioiials must 
be used u licit possible. 1 he assumption o( ic- 
s|KUisibilny loi the client sts ; behavioi must be 
taken oulv aftci c.u el til deliberation. I he client 
niusi be involved in the lesiuuptlou oi icspon- 
sibility as quickly as possible. 

a. Kccoida the counseling iclationsliip. 
including mteivicw notes, lest data, cone- 
spoudeiiie. tape icioidiugs, eleitioiin il.ua 
stolage, and othci ilocuiuctils .tie to be eoii- 
sldcied piolessional udoi illation (ol use in 
toutiscluig, and lluv should mil be consul- 
tied a pail ol (Su uuhh ol the llislillllloll 
oi agency in which (he counselor is employed 
unless specified bv statestaltite or regulation. 
Rex elation to others ol counseling mateiial 
must occur onlv upon the expiessed consent 
of the client 

0. In view of the extensive data stoiage and 
plocessmg capacities of ihe computet , 'the 
lueiubci imi*t clonic dial data maintained on 
a computer is: (a) limited io information that 
is appiopriate and licccssan loi the scivicc-s 
being provided. ib) destloved attcl il is deter- 
mined thai the inhumation is no loiigei ol any 
value m piowdmg seniees. and te> leslllcted 
in tenus ol access to appiopnale stall membei s 
m\ol\cd in the piwtismu of selwics by using 
the best colnputei sec only nieihods a\.ulabjc. 

7. L T se of data dented liom a counseling 
iclatiouship loi pui poses ol loouscioi li.uiniig 
iii icscauh shall be culiducd to iolUciu th.u 
i an be disguiv,d to ensuie full pioteiliou oi 
the identity of the subject client. 



8. The member must iiifoim die «. liciit ol 
the purposes, goals, techniques, i tiles of pio* 
cedurc, and limitation^ thai iiiav afTwt the it 
lationship 4t or bcfuic the time that the 
counseling relationship is enured. Whcuwoik 
ing with minors or persons who are unable to 
give loiiseiitt 1 lie mciubci pi ulcus these clients 
best interests. 

9. In view of common misconceptions it 
lated to the perceived inherent \aliditv of torn 
put ei generated data and nan alive rc[>orts, th< 
meuibei must ensure that the client is ptovidcd 
*ith iufoi matron a* part of the counseling le 
laiiuiislup that adequately explains the huiiia 
tions of computet technology 

10. The uiembei must sciccn picispcclivc 
gtoup p.itticip.ints. especially when the cm 
phasis is on self-uncle islanding ami giowth 
thiough self disclosui c. The mcmbci niiiM 
maintain an awareness of the group pa ■ i 
pants' compatibility throughout the hie ol o.c 
gioup. 

1 1. The meuibei may choose lo consult with 
•Hi) othei piofc^siouallv com|Kicnt |>ci son about 
a client. In choosing a consultant, the mcmbci 
must a\otd placing the consultant in a conflict 
of interest sltualiou thai would preclude the 
consultant's being a propel paity to the mcin 
bet's efforts to help the client. 

12. H the membei deteiiun.es an uiahihi* 
tobcof piofcssiolt.d asststai, ,c to the client, the 
member must eithei avoid initiating the conn 
scliug iclatioiiship oi itumediatcly iciiuiu.itc thai 
relationship. In cither cvcui. the mciubci must 
suggest applopiialt allci ualivcs. i I he mciiibc i 
must be knowledgeable about icfcii.il ic 
sources so that a satisfactory rcfcri**! can be 
initialed.) In the cvclil the client declines die 
suggested refer ral, the mcmbci is not obligated 
to continue the i el.uionship. 

13. When the member has otlici iclatiou 
ships, particularly of an ailuiiiiistiaiivc. tupci 
\isoiy, and/oi evaluative natuic with .in individual 
seeking counscliug services, the mciuhti must 
not serve .is the couuscloi but should icfcl the 
individual to auothci professional. Only in m 
stances where such an alter native is unavailable 
and where the iiidividual's situation w.uiauts 
counseling iritti .ciitiuu should the membci ci» 
ter into and oi maintain a counseling .Nation 
ship. Dtial relationships with clients that might 
impair the mcnilxrr's objectivity and professional 
judgement (e.g.. as w ith close friends or relatives) 
must be avoided and/or the counseling relation* 
ship terminated through referral to another 
competent professional. 

14. The mcmbci will avoid any type of sc\ 
tial intimacies with clients. Sexual iclatioiislups 
with clients arc unethical. 

15. All experimental inethoi's of treatment 
must be clearly indicated to piospcctivr tccip 



lents. and ^ifetv piccautioiis ale to he udhcicd 
to by the meml>er. 

1(>. When coiuputci applK.uioiisurc used as 
a coiii|H>iieut of * oiiiischng sei vices, the mcm- 
bci must ensile th.it. ta> the client is miciicc* 
'ually, emotionally, and phvsicallv capable ol 
using the compiitei apphcatioii. \b> ilic com- 
puter application is appropriate for the needs 
ol the client, ic) the diem understands the pin- 
|hisc and o|>cialiou of the ciniiputei applica- 
tion, ami (d)a follow-up of client cry. of a 
ccmptitci application is piowdcd to IamIi col- 
lect [Missiblc pioblcms tuuseouceplloiis ol m- 
appiopnatc usc> and assess subsequent needs. 

17. When the member is engaged in shou- 
ld m gioiip treatment.!!. uiuug piogiams (e.g.. 
maialhons and othei cucoimtci-lvpc ol giowih 
gtoupsj, the mcmbci cnsuics that theie is 
plohwsiolial assistance available doling and 
following the group experience. 

18. Should the mciubci be engaged in a »>oi k 
setting that calls for any variation from thca!x)ve 
Matemcnis. the uiembei is obligated to coiisua 
with tniici piofcssioiials whcnevei possible to 
unisidei justifiable aim natives. 

IX I ke meuibei must ensuic that mcmbci s 
wf \aiious clhiue. laeial. religious, divihiltU. and 
socioc oiioiim gloups have espial acc.ss to 
compv.iM applitatioits used to support coun- 
seling sei vices. ind that the content of a\ailablc 
*oiiipulci applications UocS not diM.iUiuu.tlc 
against the gloups desciibed above, 

20. When coinpiilei apphcilloiis ale ile % el 
oped by the mciubci lot use bv the genet. tl 
publ'c as .self hclpsluud-aluiic computet soti- 
waic. the mcmbci must cusuic that, t.o self- 
help lompulcl applications ai«, designed fioiu 
the l>eginiung to function in. i stall l-aloiic man 
uci , as opposed to modifying soflnaic that a.is 
oiigiu.tIK designed to iccpuic supjx>n fioiu a 
couliselol. tb> self help t oiiipiitci appln.itious 
»vdl uichnlc within the piogiam stalcincuis 
legal ding intended usci outcomes, suggest 
tons fol using the softw.nc.adesclipUoliof the 
conditions under which self help computet 
applications might not be appiopiiatc, and a 
description of when and hut* counseling sci- 
\iccs might Ik. bcnc'iial. and ccMhc maiiuai 
foi .such applications mil uichick the qualifi- 
cations of the develop* i . the development pio- 
vc-»>. > alula Uoli data, and opciulilig pi oceans cs. 

Section C: 
Measureme* % : Evaluation 

file primary i pose of educational and 

pS) choliiglc.il icsoog is to plowdc dcscilpiitc 

measures that are objective ami iittcrprctahlc 
u. cither comparative oi absolute tciius. I he 
uiembei must iccogntzc the need to intcipiet 
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(he statements thai follow as applving to the 
whok range of appraisal techniques in*, hiding 
test and uomest data. Test results constitute 
only one of a vaiiety of pertinent sou ices of 
information for personnel, guidance, and 
counseling decisions. 

L The uieiuber must provide specific uri 
dilation or iuformatiuu lu the examinee^; piioi 
to and following the test administration mi thai 
the results of testing may be placed iu proper 
perspective with other relet am factors. In su 
doing, the member must recognise the effects 
of socioeconomic, ethnic, and ctiharal factois 
on test scores. It is (he meiubei s piofcssiomd 
responsibility to use additional invalidated \u 
lot matiou carefully in modifying iuteipicta 
lion of the test results. 

2. In selecting tests foi use iu a gucn mi 
nation or with a parttcttlai vhcni. the uicmhci 
must consider carefully the specific talidiu. 
reliability, and appropriateness ol the tcsl<si. 
General validity, reliability, and i elated issues 
may be (|uestioned legal!) as well as ethically 
w hen tests arc used lor vocational and edu- 
cational selection, placement, oi counseling. 

3. When making any statements to tin 
public about tests and testing, the membci 
must give accurate information ami auml false 
claims or misconceptions. Special efforts are 
often icquired to avoid ttuwai ranted con 
notations of such leims as IQ and giadc 
equivalent scores. 

4. Different tests demand diffcient k*tls 
of competence for administration, scoimg, ami 
interpretation. Members must lecogni/c the 
limits of their compeieiuc and peifoiin unU 
those ftu w I ions foi which they aic pupated 
hi particular, membeis using computet based 
.est interpretations must be tiaiued iu the 
construct being measured and the specific in* 
sir unieti t being used piiui lu using this type 
of computer application. 

5. In situations where a computet is used foi 
test adniiiiistratiou and scoiing, the iiiuuki o 
responsible for eustuiug that admiiastiatiuu and 
scoring programs function prosily to piowdc 
otcnts with accurate test results. 

6. Tests must bcaduiinisicicduudei th same 
conditions that were established in then sum 
dardt/ation. When tests are not admiuisteied 
under standard conditions m when unusual 
behavior or irregularities occur duiing the test 
ing session, those conditions umsi be noted and 
the results designated as invalid or of ques- 
tionable validity. Unsupervised or inadequate!) 
supervised test-taking, such is the use of tests 
through the mails, is considered unethical. On 
the other hand, the use of iustitimeiits that .uc 
so designed or standardized to be .sell 
administered and self scored, such as !U(Ci.cn 
inventories, is to !>c cncouragfML 



7. The iiicaiuiigfulucss «it test icsults used 
in pcisoiuicl* guidance, .mil counseling (mil- 
lions gcucially depends on die examinees cm- 
familial ii) wnh the specific iiems on die test. 
An> pttoi coailutigoi dissemination ot uk- test 
materials can invalidate test results. Therefore, 
test security is one of the pi of essioual obliga- 
tions of the uiciubc: . Conditions dial pioduce 
most fat u; able lest icsulls iiium lie made known 
to the examinee. 

8. The purpose of testing and the explicit 
use of the icsults must be made known to the 
examinee pilot to testing. The cot! use to l must 
ciisuic that liistiiuiic-m limitations aie uoi rx- 
cccdcd and that pel iodic teview audmi iclcsl- 
uig aic made to pi event client • .crcoiypmg. 

9. The examinee's welfare and explicit prior 
understanding must l>c the ciueiia foi cletei- 
nulling the iecipiem> of the lest lesults. I he 
iiicmbei must see that s|>c ific uiterpiciatiou 
accompanies any i elease of individual ol gi oup 
lesi data. The ntteiptetatioii of leal data must 
Ik i elated to the examinees particulai con- 
cerns. 

10. Mciuocis lesjnmsiblc foi making deci- 
sions based on test lesults have an understand* 
nig of educational and psychological 
iiicaSuicuiclit, tahdaiion ciueiia, and test le- 
search. 

1 1. The utcmbct must \k cauiious when in- 
telpictiiig the teSuhs of tcscatch mstiuiuelUs 
jxissc.ssiug insufficient technical data. The Spe- 
cific puljHJSe.s foi the use ol such mstiuiiients 
must be stated explicitly to examinees. 

12. "Hie jutiiibc'i must pi meed p it Ii caution 
uhcu attempting to evaluate and uueipiet the 
pciloiiiiaiue ol uiiiioitty group ineiubeis or 
oihei pc*>oiis tvhu .o c not icpieseiited in the 
norm gi oup on which die msti mat ot was stan- 
dardized. 

13. When computet -based lest ll Help rela- 
tions aie developed b> the meiub.i to support 
the assessment pioiess, the uicuibci iiium v!i- 
suie dial the validity uf such inter pielatious is 
established pnoi to (he coiumetcial disttibu* 
lion ol such a coiuputei application. 

14. I lie meinbei lecoguues iliat test results 
may bceouic obsolete. I he meiubei avoid 
and plc\cnt the misuse of obsolete test lesolls. 

15. The meliibcl must guald against the ap« 
ptoptlatiou, icpioducooli, ot modification ot 
published tests ol palls diet col without ac- 
knowledgement and pel mission lioiu ihe pie- 
\ ions publishei. 

10. Regai ding the piepaiatiou, publiuitioii. 
and distlibutloii of tests, lefeieiue should t>e 
made 10: 

a. "Standaifls loi Lduc.ilioual and {^etio- 
logical Testing.*' revised edition, 1985, 
published by the Allieileaii I l s)ihologieal 
Association on behall ol itself, the Amer- 



lean Educational Rcscun.li Association and 
the National 'amiicd of Mcasmcincm m 
Education. 

o. The Rcs|H>nsil>lc Use of Tests. A Position 
Paper of A MEG, A 1*0 A, and NCML.W/m 
suretncnl ami Emhuittun in (,uulwur t 11*72, 
5.385-388. 

c. "Responsibilities of Lsci* of Staiidaichzcd 
rests" AFGA. Cwdrpwi. Quota 3. liCH. 
pp. 5-8. 



Section D: 
Research and Publication 

1. Guidelines on research with human sub- 
jects shall be adhered to, such as. 

a. Eihual Vnnapin m tiit Conduit oj Untuuh 
utth Human Puitiapanls t Washington. D.C... 
American Psychological Association, Iik., 
1982. 

b. Code of Federal Regulation, Title 45. Sub- 
title A, hut 46, as currently issued. 

c. Ethptl Prmnple* of P*ythulvgbt»* Auuiium 
Psychological Association, Piuiciplc 
Research with Human Participants 

J. Family Lduuition.il Rights and Pm.uv Aa 

(the Buckley Ameiidmeui). 
c. Current fcdenil reguLitious and wuiou> suae 

rights privacy acts. 

2. In planning any research ,u.uwl> dealing 
muIi human subjects, die member inusi \k .tw.it c 
of and rcs|Xiiisivc to .ill pciliiiciii cihicai pun 
ciples and ensure tiiat the rcscauh problem, de* 
sign, and execution arc m full i omphalic c mill 
them. 

3. Responsibility foi ethical icseaich pi acme 
lies with the p 1 mi pal icscaichci. while othcis 
insulted m the research •utrvnic-s shaic eihual 
obligation and full responsibility foi thui own 
actions. 

4. In research with I toman a. \cUs, icseaich 
ers are rcsjxjnsible foi the >• Jjecis wcllaic 
throughout the ex|x:imicnl, and lhc> must take 
all reasonable precautious to .nwid causing m 
juriom psychological, physical, oi .social cffcxis 
on ilicir subjects. 

5c AH research subjects must Ik tufoiiued of 
the purpose of the study except when withhold- 
ing information or providing misinformation to 
them is essential to the investigation. In such re- 
search the member must he responsible for cor* 
recti ve action as soon as possible following 
completion of the research 

6. Panicipiion in reseat ch must Ik 4 voluntary. 
Involuntary participation isappiopiMtc only when 
it can be demonstrated diat pailtcipatioii will hate 
no harmful effects on subjects ami • ssttuiai to 
the investigation. 

7. When reporting icseaich lestilts, explicit 
mention must be made of all tanablcs u»td con 



diUolis known lo the intcsligatwi that might -I 
feel the ouuoiuc of the intcsiigaiion oi ihc 
interpretation of the data. 

8. Ilic member must \k ics|>ouMh]c loi con 
dotting and icpoiuug mvcstigatioiisiitaiuauiici 
thai liiimmifcs ihc |H)ssibilit\ that results will Ix, 
misleading. 

9. The memta has an obligation to make 
awulah'c sufliucut original rcscauh data to epial 
itled others who mav wish * plicate the stiuh. 

10. When supplying aiding in the re- 
search or another person. M x>rtiug icseaich re- 
sults, or making original data available*, due care 
must be taken to disguise the identity of the sub- 
jects m the absence of specific authorization from 
such subjects to do otherwise. 

1 1. When conducting and rc|x>rtmg ic*« "xli. 
the mcmbci r list be familial with and gitv tee 
ogumoii to pictlous woik on the topic, as well 
as to observe alt coptrrgm U. s and follow the 
principles of giving full credit to all to whom 
credit is due. 

12. Hie mcmbci must gi\e flue credit through 
joint ..uthotship, avkiiouledgcmetit. f\>olliolc 
Mutcmcuis. oi othei appiopuatc means to ihose 
who base contributed .sigmfiiautlv to die re 
>caicl i atuloi puhlkatioii. m actoidaiicc with .suth 
contributions. 

13. Ihc mcml/ci i usi toiumuiiicutc toolhel 
members die results ol am reseat ch judged to 
be of ploiessioiial oi sucuiilie taluc. Results le 
fleeting unfatoiablt on lusltiulioiiS, piogi.miS. 
scmics, %*i w \1 )liieic.s..s most ool Ik withheld 
for such, rea 

II. K me. •» agree to ioo|x;ratc with an 
othei individual in icsearch and Or publication. 
|\ev uieiii an obligation to toopc* tcaSplomistJ 
in tc.liis of puiKlo.tlllv of pclfouuautc and will 
foil legaid t t ihc toiuplcicuesS and attlti.ut of 
die mloi n ation iec|mred. 

lu. Etftical practice requites that authors not 
.submit the satin ui.imiM.llpl oi one ex^sciitialU 
Aftuillai in loiilclil fwi simultaneous pui.JicaUuli 
lOiistdetalion bv two «#i luuic journals. In ad 
dllioh. uiauUMiipls published in whole oi in Mib 
Manual pail m auoihei journal 01 published woik 
should not be submitted for publication without 
■it kiiww lodgement and |>cuii<sMon flout the pic 
\iou\ publication. 



Section E: 
Consulting 

CunsullaUou lefcislwa 4umai > iclauonilitp 
between a ploie~sstou,tl hei|>ei ami ! ]p needing 
imlmdoal, gioup, or social unit in *> hah the c««n 
stiltant is providing help to the Jicnt(s) in defin- 
ing and soluiig a woik iclaicd ploblem «l 
polcittial pioblem with a elicul m client stslcm 



ERIC 



77 



82 



1. The member acting as consultant must huvt 
a liigh degree cf self-awareness ot his/her own 
billies, knowledge, skilf , limitaiioiis. and needs 
in entering a helping relationship tli.it involves 
human and/or organizational change and that 
tlic focus of the relationship he on the issues to 
be resolved and not uii the pcrsou(») piesentmg 
the problem. 

2 'llierc must be understanding and agree 
incut between mcmbei and client foi die piol> 
lent definition, change of goats, and prediction 
of consct|iicittc& of iuicncn lions selected. 

3. The member must be rcasoiiabh certain 
diat shelic or the organization represented lias 
the necessan competencies and resource* foi 
giving the kind of help that is needed now oi 
nia\ be needed Liter and tlnn appropriate ic 
ferral resources are available to the consultant. 

4 The consulting reLitionship must Ik one in 
which client adaptability and growth toward >clf 
direction are encouraged and cultivated. 71a. 
member must maintain diis rolcconsisteiillv and 
not become a decision maker fur the client oi 
create a future dependency on the consultant. 

5. When announcing consultant availability for 
services, the member consciendouslv adheres to 
the Associations Ethical Standards, 

6. The mcml>er must refuse a private fee or 
other remuneration for consultation with per- 
sons who arc entitled to these services through 
the members employing institution or agency. 
Hie policies of a particular agencv nia\ make 
explicit provisions for private practice with agency 
clients by members of its staff. In such instances, 
the clients must be apprised of other options 
open to them should tliev seek private counseling 
sen ices. 

Section F: 
Private Practice 

1 The member should assist the piufcvtion 
by facilitating the availability of counseling *ti 
\ices in private as well a* public settings. 

2 In advertising sen ices as a private piadi 
tioucr. the met her must advertise the scnices 
in a manner that accurately informs the pu! 
of piofessional sen ices. expertise, and tec i 
ni(|ues of counseling available. A mcmbei who 
assumes an executive leadership role in the or 
ganizaiion shall not permit his/her nan>c to be 
used in professional notices during |x.riods w' 
he/she is not actively engaged in the private 
lice of counseling. 

3. The nicml>er ma> list the following, highest 
relevant degree. t)pe am! level of ceitification 
and'or license, address, telephone numbci. of 
ficc hours, type and/or description of services, 
and other relevant information. Such infouua 
tioti must not contain false, iiucimatc. mislead 
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uig. pal ttal. tMii-ul-c"tilcM«oi dcccpiitc uiatciuit 
oi statements. 

4, Mcilibcis do uol picscm then affiliation 
with any oigamiaiiou in Mich a wav dial would 
iiliplv maicuiatc ^xJiiNoislup oi cciutVailon «. 
that organization. 

5. Members iu«y join m panucislup«coipo~ 
ration with other members and/or other proles- 
sioiials provided that each mcmbei ol ihe 
patiiict.ship oi coi|xjiatiou makes cleat thesep- 
aiatc S|>cciahieS by name in compliance wuh die 
regulations of the locality. 

G. A member has an obligation to withdraw 
fioin a counseling iclaliouship if it is believed 
that emp!c.\!«fCiit will result in violation of the 
Ethical Staudui ds. If the mental oi ph> steal con- 
dition of die iiiembei renders u difficult to earn 
out an effective piofessional relationship oi d 
the mcmbei is dischatgcd b> the client because 
the cuun. ling lelaticiuhip is no longer produc- 
tive lo, die client, then the member i* obligated 
to terminal ih> counseling relationship. 

7. A mcmbct must adhere to the regulations 
foi private ptactiic , -ftht localit) where the ser- 
vices are offered. 

8. It ts uiiclhual to use one s institutional af- 
filiation to iccnut clients foi ones private prac- 
tice. 



Section G: 
Personnel Administration 

It is recognized that most members are em* 
ploved in public or quasi-public institutions. The 
functioning of a member within an institution 
mu contribute to the goals of the institution 
an*, nee versa il either is to accomplish meir 
respective goals or objectives It is theieforc es- 
sential dial the mcmbei and tin institution func- 
tion in wavs lo. taj make the institutional goals 
specific, and public, dn make the member scon- 
tiibutioii to institutional goals specific, and 
ic> fostei mutual accountability foi goal achieve* 
incut. 

lo accomplish these objectives, u is reeogm/ed 
that the uiclubci and die emplovei must share 
res|MJiisthihues m tin formulation and imple- 
mentation of personnel jmiIkics. 

1 . Members must define aim describe die pa* 
lamctcrs and levels of then professional com- 
petency. 

2. Mcmbei s must establisli interpersonal re- 
lations and working agreen* ;iil% with sti|)cn isors 
and subotdiiiatcs icgaidiug counseling ot clnii* 
iaS iclationships. confidentiality, distinction be- 
tween puhlk and pi i vaic maiciiai, maintenance 
and dissemination of icxordcd uifonuatioii. work 
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load, and accountability. Woiking agrcciiicius m 
each instance must be specified and made known 
to those concerned. 

3. Members must alcn their em plot ers iu tun 
ditionsthat ma\ be potentially dtsruptne or dam 
aging. 

4. Members must inform employers of ton 
didons that may limit their effectneuess. 

5. Members must submit regularly to profes- 
sional review and evaluation. 

6. Members must be responsible for in service 
development of self and/or staff. 

7. Members must inform ihcir stuff of goals 
and programs. 

8. Members mustprov ide personnel pr«» utes 
that guarantee and enhance the rights and wel- 
fare of each recipient of their sci vice. 

9. Members must select competent |xrrsons and 
assign responsibilities compatible with then skills 
and experiences. 

10. The member, at the onset of a counseling 
relationship, will inform the client of the mem- 
ber s intended use of supervisors regarding the 
disclosure of information concerning this tase. 
The member will ctcarl) inform the client of ihe 
limits of confidentiality in the relationship. 

1 1. Members, as cither employers or employ 
ecs, do not engage in or condone practices that 
are inhumane, illegal, or unjustifiable (suth as 
considerations based on sex, handicap, age. iatc> 
in hiring, promotion, or training. 

Section H: 
Preparation Standards 

Members who are responsible for 'raining oih 
ers must be £"k'ed by the preparation standards 
of the Assot ,ton and rele\arn Diwsiorj(s). The 
member who lunction' in the capacity of uainti 
assumes unique ethical responsibilities thai frt 
quentl) go bc)ond that of the mcmbei who docs 
not function in a training capacity. These ethical 
responsibilities arc outlined as follows. 

1. Members must orient students to pro- 
gram expectations, basic skills development, and 
emplu) merit prospects pi lot to admission u> die 
program. 

2. Members in charge of learning experi- 
ences must establi? L programs that integrate at 
ademit stud, and supervised practice. 

3. Members must establish a program di 
reeled tjward developing students' skills, knowl 
edge, and self -understanding, stated whenoci 
possible in competency or performance terms. 

4. Members must identify the le\ els of com 
potencies of their indents in compliance with 
relevant Division standards. Th-sc conwtcniies 



imiM accommodate (he paiapiofcssioiial <is well 
as the professional. 

5. Members, through continual student eval- 
uation «md app.aisil, must be aw«rc of the jxrr 
soual limitations o( the Icaruei th i might impede 
future performance. Tlic instructor must not only 
assist the learner m securing remedial assistance 
but also screen from the program those indrvid 
uals who arc unable lo provide competent ser- 
vices. 

6. Members musi provide a program that 
includes warning in research commensurate with 
levels of role functioning. Pai a professional and 
technician-level personnel must be trained as 
consumers of research. In addition, personnel 
must leain how to evaluate their own and their 
program's effectiveness. Graduate training, es- 
pec tally at the doctoral lc\el, would include prep 
a ration for original research by the member. 

7. Members; must make students aware of 
the ethical responsibilities and standards of the 
profession. 

11. Preparatory programs must encourage 
students to laluc the ideals ot service to individ- 
uals and U'sotiet). In this regard, direct financial 
remuneration or lack thereof must not be al- 
lowed to o\ci shadow professional and humani- 
tarian needs, 

9. Members responsible for educational pru- 
grams must Ik skilled as teat heis and practition- 
ers. 

10. Members must present thoroughly varied 
theoretical positions so that students may make 
comparisons and have the opportunity to select 
a position. 

1 1_ Members must develop clear policies within 
their educational institutions regarding field 
placement and the roles of the student and the 
instructor in such placement. 

12. Members must ensure that forms of learn- 
ing focusing on self understanding oi growth are 
voluntary, or if required as part of the edma 
tional program, arc made known to prospective 
students pnoi to entering tlx program. When 
the educational program offers a growth expe- 
rience with an em plu^is on self-disclosure or othci 
iclauvelv intimate oi personal involvement, the 
meinbti musi have no admiiusiraiuc. supem* 
sory, or rvahiatiug authority regarding the par- 
ticipant. 

13. The nicmbei will at all times provide stir 
dents with clear and equally acceptable alterna- 
tives foi self -understanding oi growth experiences. 
1 he mcmbei will assure Mudcnis dial they have 
a light to accept these alternatives without prej- 
udice or penalty. 

14 Members must conduit an educational 
pi in m keeping with tht tuiriui relevant 
guideiiiirs of the Association. 
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Ethical Guidelines for Group Counselors (1989) 



June l y 19H9 Final Draft 
Approved by the Association for 
Specialists in Group Work (ASGW) 
Executive Board, June 1, 1989 

Preamble 

One characteristic of any professional group 
is the possession of a body of knowledge, skills, 
and \oluntanl). self-pLofessed standards toi 
ethical practice. A Code of htlucs consists ol 
those standards ti.at have been fomalty «rid 
publicl) acknowledged b> the menbers ot a 
profession to scrv : as the guidelines (or profes- 
sional condiut. discharge of duties, aiul the res- 
olution of mom. 1 dilemmas. By this document, 
the Association Cor Specialists in Group Work 
(ASGW) has i Jen tided the standards of con- 
duct appropi«atc for «rthicaji fcthavior among 
its members. 

The Association for ^**;ialisi «n Group Work 
recognizes the basic lomniitu. nt of its mem 
bers to the Ethical Standards **f its paicut oi 
ganization. the American Association for 
Counseling and Development (AACD) and 
nothing in this document shad be construed to 
supplant that code. These standards arc in- 
tended to complement the AACD standards m 
the area of group work by clarifying the nature 
of ethical responsibility of the luunscloi in the 
group setting a r J by stimulating a gicatei tun 
cern for competent group leadership. 

The group counselor is expected to be a 
professional agent and to take the processes of 
ethical responsibility seriously. ASGW views 
"ethical process" as being integral to gioup work 
and views group counselors as "ethical agents." 
^ro'ip counselors, by their very nature in being 
responsible and responsive to ilitA gioup 
members, neccssai ii\ embrace a certain potcn 
tial for ethical vulnerability . It is incumbent upon 
group counselors to give considerable attention 
to tft mtent and context of then actions be 
cause tnc attempts of counselors influence 



human behavior through group work aluavs 
have ethical implications. 

The following ethical guidelines have been 
developed to encourage ethical behavior 
group counselors. These guidelines are n rittcu 
for students and practitioners, and are meant 
to stimulate reflection. self-examination, and 
discussion of issues and practices. They address 
the group counselor's -responsibility for j»n> 
tiding information about group work to clients 
and the group counselor's responsibility loi 
piovidiug group counseling services to clients. 
A final section discusses the group counselor's 
.expansibility for safeguarding ethical piactice 
and procedures fui reporting unethical bch«\ 
ior Group counselors arc expected to make 
known these standards to group a embers. 

Ethical Guidelines 

I . Orientation mid Provnli\* I nformatmx "Group 
counselors adequately prepaic prospect %c 01 
new group mcmbf is by providing as much in- 
fot nut ion about the existing ui profxi^ed gioup 
as necessary. 

* Minimally, information related to each of the 
following areas should be provided. 

t<o Lutiaiice procedures, time paiametcrsof 
the group experience, gioup participa- 
tioh cxpciaiious. metlious of payment 
i^nerc appiupnatej< and tciiutnatiou 
procedures are explained by the group 
counselor as appropriate to die level of 
maturity of group members and the na- 
ture and purposc(s) of the group. 

tb> Group counselors i.avc available foi dis- 
tribution, a professional disclosure i^e- 
ment dial includes information on the 
group counsclui smiahhcatioi is and group 
sci i ices that can l^c pi ov ided. particulai ly 
as related toaliC nature ad purpose^) 
of the specific group. 

ic> Group counselors communicate the role 
expectations, lights, and icspoiisibi! "ics 
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of group mvmbcrs and gioup counst 
lor(s). 

(ch The group goals arc stated as cotiuscl* 
as |>ossible by the group couuscloi in 
eluding "whose" goal it is (the gruu f j 
counselors. the institution'*, the parent s. 
the fan's, society s. etc.) and the role of 
group members in influeuciug or deter- 
milling the group's goal(s). 

(c) Group counselors explore with group 
members the risks of potential life changes 
that may occur because of the group ex- 
perience and help members cxploie their 
readiness to face these possibilities 

(0 Croup members arc informed bv the 
group counselor of unusual or cxj>eri- 
mcntal procedures (hat might be ex- 
pected in the-r group experience. 

(g) Group counselors explain, as realistically 
as possible, what services tan and i annul 
be provided within the particular group 
structure offered. 

(h) Group counselors emphasize the need to 
promote full psychological functioning 
and presence among group members. 
They inquire from prospective group 
members whether they are using am kind 
of drug or medication that ma\ affect 
functioning lit the group. Thcv do not 
permit any use of alcohol and/or illegal 
drugs during group sessions and the\ 
discourage the use of alcohol and drugs 
tk;ra) vr illegal) prior to group meetings 
which may affect the plivsical ui utiia 
tional present c of the member or uthcr 
group nteiftbc *^s. 

'i) Gn up couii^lors inquire frum pro>pcc 
U\c group members whether thev .ia\c 
ever been a client in counseling p»« 
chitlicrapv. »f a prospective group mem 
bcr is alread v in a counseling relationship 
with another professional j>ersuu. the 
group counselor advises the prospective 
group mcml)cr to notify the other piof cs 
sional of their participation in the group. 

(j) Group counselors clearly iufurin gioup 
members about the policies pertaining iu 
the group counselor's willingness to con- 
sult with them between gioup sessions. 

(k) In establishing fees for group counseling 
services, group counselors consider the 
financial statu* and the locahtv of pio 
spective group members. Group nicm 
bcrs arc not charged fees fo k group 
sessions where thegroupcounseloi is not 
present and the policy of charging fur 
sessions missed by a group member is 
clearly communicated. Fees for partici- 
pating as a group incsmVr arc couth acted 
between group cout..«clor and group 
nicmbcr for a specif! I period of time. 
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(fiuupiouuscluisdo nut uuicusc fees foi 
gioup counseling sen ices until the cxist- 
uiK coutiactcd fee Mi iu. i oic has c.\ piled. 
In the event that the established Ice sti uc- 
turc is inappropri itc for a piospc^tivc 
member, group couu>clots assist m find- 
ing comparable services of acceptable cost. 

12. Screening of Members: The group counse- 
lor screens pros|>ecti\c group members (when 
appropriate to their theoretical oi icntation). 
Insofar as possible, the counselor selects group 
members whose needs and goals arc compati- 
ble with the goals of the group who will not 
impede the group process, and whose well-being 
will not btf jeopard ized bv the group experi- 
ence. An orvntation to the group (i.e., ASGW 
Ethical Gu^chne #!>. is included during the 
screening ^ocess. 

• Screening mav be aciuiupibhed in oiicoi inuic 
Mats, such as the following. 

(a) Individual interview, 
(bj Group interview of prosj>ective group 
members. 

U i Interview as part of a team staffing, and 
id) Completion of a written questionnaire b\ 
prospective group members. 

3 Confidentiality. Group com .dors protect 
members bv defining dear!) what lonfidcu- 
tialh) "means, whv it is important, and the dif- 
ficulties imolvcd in enforcement. 

taj Group cuunselois take steps io protect 
iiiemt)ers bv defining confidcmialitv and 
the limits of confideutiahtv *i.e.. when a 
group member s Toitdiiton indicates that 
dicii «i Icai and unnimcni danger iodic 
member, others, oi ph\ steal propertv. the 
grou { > counselor takes reasonable per- 
sonal ait ion andiui mfoims rcspuitsiblc 
authorities). 

ib> Group counselor* stress the liupoitaiKc 
of confideutiahtv uid set a noun of con- 
fidcntialitv regarding all gu'uj, partici- 
pant disclosuie*. The liuportaucc of 
uiaintamiug cuiifid.iuiahiv is empha- 
sized !>cfurc the grottr, Iwgnis uid .it vai- 
ious times in the group. The fact that 
confidentiality cannot be guaranteed is 
clearlv stated. 

U) .v«,.ii t ocTS are m.ide a* J re of the diffi- 
culties involved in ciifouing and ensur- 
ingcuiifidentiahu ma gioup setting. She 
counselor pi u> ides examples of how coii- 
fideiiUahtv can noii-maliciouslv be bro- 
ken to increase nienibcrs' awareness, and 
helps to lessen the likelihood thai this 
breach of confidence will occur. Group 
iouin-1 n » inform group members about 
the pot.utial conscquc o of intention- 
all) breaching confidentiality. 



(d) Groyp counselors can out) ensure con 
fidentiality on their pari and not on the 
part of the members. 

(e) Group counselors video or audio tape a 
group session onl) with the prior consent, 
and the members* knowledge of how thr 
tape will be used. 

(0 When working with minors, the group 
counselor specifies the limits of confi- 
dentiality. 

(g) Participants in a mandatory group are 
madf^warcof any reporting procedures 
requ<rvd of the group counselor. 

(h) Grouf* counselors store or dispose of 
group member records (written, audio, 
video, etc.) in ways thai maintain confi- 
dentiality. 

(i) Instructors of group counseling courses 
maintain the anonymity of group mem- 
bers whenever discussing group coun- 
seling cases. 

4. Voluntary/Involuntary Participation. Group 
counselors inform members whether paitici 
pation is voluntary or involuntary. 

(a) Group counselors take steps to ensure in- 
formed consent procedures in both \ol 
untory and involuntary groups. 

(b) When working with minors in a group, 
counselors are expected to follow the 
procedures specified b\ the institution in 
which they are practicing. 

(c) With imoluntary groups, every attempt 
is tsatic to enlist the cooperation of the 
members and their continuance in the 
group on a vcajntary basis. 

(d) Group counselors do tiot certify thatgruup 
treatment has been receded by members 
who merely attend sessions, but did not 
meet the defined group expectations. 
Group members arc informed about the 
consequences for failing to participate .n 
a group. 

5. Leaving a Group: Provisions are made to 
assist a group membor to tetminatc in an ef 
fective way. 

(a) Procedures to be followed for a group 
member who chooses to exit a group pre- 
maturely are discussed by the counselor 
with all group members either before the 
group begins, dtinng a pre-scrcenmg in- 
terview, or during the initial group ses- 
sion. 

(b) In the case of legally mandated group 
counseling, group counselor in fori., 
members of 2he possible consequents foi 
premature self termination. 

(c) Ideally, both die grouo counselor and 'he 
member can work c ipcrativcly to de- 
termine the degree to which a group ex- 
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peneuce is productive oi counter pu 
ductivc for that individual. 

(d) Members ultimately have a right to dis- 
continue membership in the group, at a 
designated time, if the predetermined tnal 
!>enod proves to be unsatisfactory. 

(e) Members have the right to exit a group, 
but it is importa.it that they be made aware 
of the importance of informing the coun- 
selor and the group members prior to 
deciding to lca\e. The counselor dis- 
cusses the possible risks of icaving the 
group prematurely with a member who 
is considering this option. 

(0 Before leaving a group, the group coun- 
selor encourages members (if appropri- 
ate) to discuss their reasons for wanting 
to discontinue membership in the group. 
Counselors intervene if othci ucmbers 
use undue pressure to force a member 
to remain in the group. 

6. Cvtrtton and Pressure. Group counselors 
prote* member rights against physical threats, 
intimidation, coercion, and undue pec; prcs 
sure insofar as is reasonably possible. 

(aj It is essential to differentiate between 
"therapeutic pressure** that is part ot any 
group aii J "undue pressure." which is nut 
enif ^utic, 

(b) The purpose of a group is to help par 
ticipants find their own answer, not to 
pressure them mio rising what thegruup 
thinks is appropriate, 
tcj Counselors exert tare not to coerce par- 
ticipants to change in directions which 
they clear!) state thev do nut choose 
id/ Counselors ha\c a responsibility iu imci 
\cnc when others use undue pressure ui 
attempt to persuade members against then 
will. 

<c) Counselors tmer\ciie when any mcmbci 
attempts to act out aggre^iou in a phys- 
ical- way that might harm another mem- 
ber or themselves. 
\ti Counselors intervene when a member is 
\crbally abusive or inappropriately con- 
frouti\c to another member. 

7. Imposing Counselor Values. Group coun- 
selors develop an awareness of their own values 
and needs and the potential impact they have 
on the interventions likely to he made. 

(a) Although group counselors take care to 
a\oid imposing diet, values on members, 
it is appropriate th«« the) expose then 
own beliefs, decisions, needs, and values, 
when concealing them would create 
problems for the members. 

(b) There arc values implicit m ***)' group, 
and these arc adc clear to potential 
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members before thev join the group. (Ex- 
. • amplts of certain values include: expi cas- 
ing feelings, being direct and honest, 
staring personal material with others, 
learning' how to trust, improving inter- 
personal communication, and deciding 
for oneself.) 

(c) Personal and professional needs of group 
counselors arc not met at the members' 
expense. 

(d) Group counselors avoid using the group 
for their own therapy. 

(e) Group counselors are aware of their own 
values and assumptions and how these 
apply in a multicultural context. 

(0 Group counselors take steps to increase 
theii awareness of way* that then per- 
sonal reactions to members might in- 
hibit the group process and they monitor 
their countertransference. Through an 
awareness of the impact of stcrotyping 
and discrimination (i.e., biases based on 
age. disability, ethnicity, gender, race, 
religion, 01 sexual preference), group 
counselors guard the individual rights 
and personal dig^ttv of all group mem- 
bers. 

3. Editable T rtatmmt. G i uu p c u u use lu r s n m kc 
e\ery reasonable effuri to treat each mcmbci 
individually and equally. 

(a) Group counselors recognize and respect 
differences (e.g., cultural racial, reli- 
gious, lifestyle, aj*c\ disability, gender) 
among group members. 

(b) Group counselors maintain an awareness 
of their behavior toward indmduat group 
members and a"» alert to the potential 
detrimental effects of favoritism or par- 
tiality toward am parti- ular group mem- 
ber to the exclusion or detriment of am 
other niember(s). It is likely that group 
counselors will favor some members over 
others, yet alhgroup members deserve to 
be treated equally. 

(c) Group counselors ensure equitable use of 
group rime for each member by inviting 
silent members to become involved, ac- 
knowledging nonverbal attempts to com- 
municate, and discouraging rambling and 
monopolizing of tunc by members. 

(d) If a large group is planned, counselors 
consider enlisting another qualified 
professional to serve as a co-leader for 
the group -essio.is. 

9. Dual Relatw) ships: Group counselors avoid 
dual relationships with group members that 
might impair their objectivity and professional 
judgment, as well as ihuse which aic likely to 
compromise a group t len/jci's ability u> » u 
ticipatc fully in the grou^. 



(a) Group counselors do not misuse their 
professional role and powei as gioup 
leader to advance personal or social con- 
tacts with mcmbeis throughout the du- 
ration of the group, 

(b) Group counselors do not use their 
professional relationship with group 
members to further their own interest «v 
thcr during the group or after the «er- 
niination of the group. 

(c) Sexual intimacies between group coun- 
selors and nicinl ers are unethical. 

(di Group counselors do not barter (ex- 
change) professional sei vices with group 
members for services. 

tei Group counselors do not admit their own 
fanulv members, relatives, employees, or 
personal f nencLas members to their grou|>s. 

it) Group counselors discuss with group 
members the potential detrimental ef- 
fects of group members engaging in in- 
timate inter-memU r relationships outside 
of the group. 

(gl Students who participate m a group as a 
partial couiac requirement for a group 
course are not evaluated for an academic 
grade based upon their degree of partic- 
ipation a.> a membei in a grutip. In si rue 
lurs of group counseling courses take steps 
to minimize the possible negative impact 
on students when they participate in a 
group course bv separating course grades 
from participation in the group and by 
allow iug students to decide what issues to 
explore and when to sto x 

(h) It is inappropriaje to solic members from 
a class (or institutional aff .at ion) for one's 
pri* ate counseling or tlicra; otitic groups. 

10. L'se of Technique*: Group counselors do 
not attempt anv technique unless t mined in its 
use or under supervision by a counselor fa- 
miliar with the intervention. 

(a) Group counselors arc able to articulate a 
theoretical orientation that guides their 
practice, and they arc able to provide a 
rationale for their interventions. 

(b) Depending upon the type of an inter 
vent ion. group counselors have training 
commensurate with the potential impact 
of a technique. 

(c) Group counselors are aware of the ix 
cessitv to modify their techniques to fit 
the unique needs of various cultural and 
ethnic groups. 

(d) Group counselors assist members in 
translating in -group learnings to daily lite 

1 1. 6<*]/ Development Gioup counselois make 
cvciy effort to assist members m developing 
their personal goals. 
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(a) Group counselors use their skills to assist 
members in making their. goals specific 

that others present in the group will 
understand the nature of the goals. 

(b) Throughout uV course of a group, gioup 
counselors assist members in assessing the 
degree to which personal goals are being 
met. and assist in revising any goats when 
it is appropriate. 

(c) Croup counselors help members clardv 
the degree to which the goals can be met 
within t*tc context of a par ailar group. 

12. Consultation: Group counselors develop 
and explain policies about between session con 
suhation to group members. 

(a) Group counselors take tare to make cti 
tain that Members do not use bet v\ ten 
session consultations to a\oid dealing with 
issi.es pertaining to the group that would 
be dealt with best in the grcup. 

(b> Group counselors ur^e mcrnbei s to bi nig 
the issues discussed during between :>es 
ston consultations iuu> the group if thc> 
pertain to the group. 

(c) Group counselors seek out consultation 
and/or supervision regarding ethical con- 
cerns or when encountering difficulties 
ivhich interfere with their effective func- 
tioning as group leaders. 

(d; Group counselors seek appropriate 
professional assistance foi their own per- 
sonal problems or conflicts tha» arc hkch 
to impair their professional judgment and 
work performance. 

(cj Group counselor discuss their group case* 
only for professional consultation and 
educational purposes. 

(0 Group counselors inform members alx)ut 
policies regarding whether consultations 
will be held confidential. 

!3. Termination from the Group. Depending 
upon the purpose of participation in the group, 
counselors promote termination of members 
Irom the group in 'he most efficient period of 
time. 

(a) Group counsclc. maintain a consta 
awareness of the progress made by cacii 
group member and periodical!) invite the 
group members to explore and reeval- 
uate their experiences in the group. It is 
the responsibility of group coun selors to 
help promote the independence of mem- 
bers from the group in a timcK manner 
14. Evaluation and Follow- up* Group coun 
sclors make every attempt to engage in ongoing 
assessment and to design follow-up procedures 
for their groups. 

(a) Group counselors rctogm/.c the irnpor 
- untc of ongoing assessment of a group, 



and the\ assist Members in evaluating their 
own pi ogress. 

(b) Gioup counselors conduct evaluation of 
the total group experience at the final 
meeting (or before termination), as well 
as ongoing evaluation. 

(c) Group counselors monitor their own be- 
havior and become aware of what they 
are modeling in the group. 

(d) Follow-up procedures might take the form 
o( personal contact, telephone contact, or 
written contact. 

(c) Follow-up meetings might be with indi- 
viduals, or groups, or both to determine 
the degree to which: (i) members have 
reached their goals, (ii) the group had a 
positive or ucgatuc effect on the partic- 
ipants. (iu> member^ could profit from 
Mime i\pc of referral, and (iv)as infor- 
mation foi possible modification of fu- 
ture groups. If there is no follow-up 
meeting. pro\isious arc made available 
for indiwdual follow-up meetings to am 
member who needs oi requests such a 
contact. 

15. Referrals- If the needs of a particular 
member cannot be met wnhm the type of group 
being offered, the group counselor suggests 
other appropriate professional referrals. 

<a* Group counselor* arc knowledgeable of 
local common in resources for assisting 
£roup members regarding professional 
referrals. 

(b) Group counselors help menbers ?trek 
further professional assiMamc, if needed. 

16. Profession*! Development: Group counse- 
lors recognize that professional growth is a con- 
tinuous, ongoing, developmental process 
throughout their carter. 

(a) Group counselors maintain and upgrade 
their knowledge and skill competencies 
through educational activities. clinical ex- 
periences, and participation in profes- 
sional development activities. 

(b) Group counselors keep 3»"'*asi of re- 
search findings and new dc vlopmciu*as 
applied to groups. 

Safeguarding Ethical Practice and 
Procedures for Reporting Unethical 
Behavior 

1 he preceding remarks have been advanced 
as guidelines which arc generally representa- 
tive of etlucjl and professional group practice. 
I hey have not been proposed as rigidly de- 
fined prescriptions. However, practitioners who 
aic thought to tx k-»sK unresponsive to the 
ethical concerns. addressed m this document 
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may be subject to a renew of their pi deuces b> 
the AACD Ethics Committee an * \SG\V [w**rs. 

• For consultation and/or questions regarding 
these ASGW Ethical Guidelines or group eth- 
ical dilemmas, yon may contact the Chair- 
person of the ASGW Ethics Committee The 
name, address, and telephone number of the 
current ASGW Ethics Committee Chan per 
son may be acquired by telephoning the AACD 
office in Alexandria, Virginia at (703) 823- 
9800. 

• If a group counselor s behavior is suspected 
as being unethical, the following procedures 
are to be followed: 

(a) Collect more in formation and investigate 
further to confirm the unethical practice 
as determined by the ASGW Ethical 
Guidelines. 

(b) Confront the individual with the appar- 
ent violation of ethical guidelines for the 
purposes of protecting the safety of any 
clients and to help the group counselor 
correct any inappropriate behaviors. If 
satisfactory resolution is not reached 
through this contact then: 

(c) A complain should b~ made in writing, 
including the specific facts and dates of 
the alleged violation and all relevant sup- 
porting data. The complaint should be 
included in an envelope marked ''CON- 
FIDENTIAL" to ensure confidentiality 
for both the accuser(s) and the alleged 
viola tor(s) and fo rwarded to all of the fol- 
lowing sources: 

1. The name and address of the Chair- 
person of the state Counselor Licen- 
sure Board for the respective state, if 
in existence. 

2. The Ethics Committee 
do The President 



American Association fui Counseling 

and Development 
5999 Stevenson A\cuue 
Alexandria, Viigiuia 22304 

3. The name and address of all private 
credentiahug agencies that the alleged 
violator maintains credentials or holds 
professional membership. Soaic of 
these include the following: 

National Board for Certified 

Counselors. Inc. 
5999 Stevenson Avenue 
Alexandria. Virginia 22304 

National Council for Credeutialingof 

Career Counselors 
do NBCC 

5999 Stevenson Avenue 
Alexandria. Virginia 22304 

National Academy for Certified 

Cluneal Mental Health Counselors 
5999 Stevenson A\cnuc 
Alexandria. Virginia 22304 

Commission on Rehabilitation 

Counselor Certification 
162 North State Street, Suite 317 
'Jhkago. Illinois 60601 

American Association for Man lage ;nd 

lenity Therapy 
i irect. N.W.. Suite 407 

Washington, D.C. 20006 

American Psychological Association 
1200 Seventeenth Street, N.W. 
Washington. D.C. 20036 

American Group Psychotherapy 

Association. Inc. 
25 East 2 1 st Street. 6th Floor 
Ne- York, New Yoifc 10010* 
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APPENDIX C 



AACD Legal Action Program (1987) 



(Approved by AACD Governing 
Council, April 1987) 



(The Legal Defense Program was established 
by the APGA Board of Director*, December 8- 
10, 1977 and revised by the Board of Directors, 
July 12-15, 1979. It was further revised by die 
AACD Governing Council April 1987; 

I. Statement of Purpose 
The AACD Legal Defense Program for 
AACD members was established by the APGA 
Board of Directors at its meeting, December 
8-10, 1977, to as^st members in their legal 
efforts to redress discrimination or unfair prac- 
tices in employment related matters. In 1987, 
the AACD Governing Council revised the pro- 
gram and rcnarrcd it the Legal Action Pro- 
gt The kind of legal disputes for which 
nwmbcrs (heretofore defined for the purposes 
of this program as AACD members in good 
standing with membership in at least one di- 
vision, state or national divisions or state 
branches) may request financial assistance a _ 
cases in which fatts arc at issue that arc deemed 
by the Review Panel to discriminate clearly 
again** counselors in general or against the 
counseling profession. Cases will not be funded 
if a counselor's performance, judgement or 
competence is at issue, unless the Rrview Panel 
determines that the allegations, ev< n if pro\en 
accurate, do not constitute unprofessional, 
unethical, or illegal conduct. For fending un- 
der this program to be authorized, an actual 
case must be pending. In civil suits, a bill of 
complaint and responsive pleadings must l§\c 
been filed. Ir i criminal suit, charges must ha\e 
been filed. L* appellate cases, the appeal must 
have been filed. 

The purpose of this program is to pruwdc 
assistance to eligible AACD members to enable 
them to resolve legal disputes in matters relat 
ing to their primary responsibilities or interests 



in the area of counseling and human devel- 
opment [sec AACD Bylaws, Article II, Section 
2(a)l. 

An AACD member eligible for this program 
must be a member in good standing for at least 
one year prior to the onset of the legal dispute, 
jtatc and national divisions and state branches 
are automatically eligible provided their charter 
has been current for one year. 

II. Obtaining the R* 'enue for the 

Legal Actior rogram 

A rhc Governing Council establishes the 
budget and authorizes membership solicitation 
oi additional voluntary contributions for die fund. 

B. Policies and guidelines Jo govern the pro- 
gram's operation shall be the sole responsibility 
of the AACD Governing Council, based upon 
monitoring reports from the Counsclo r Ad- 
vocacy Committee. 

C. The Executive Director shall report die 
activities and the fiscal condition of the Pro- 
gram to the Governing Council at each meeting 
of the Council. 

III. Review Panel and Guidelines 

A. The President, Past President, Executive 
Di ector of AACD, President of the applicants 
primary and most "clcvam dmsiun ^subject to 
the desire of the applicant) and the Chan of the 
AACD Committee on Counselor Advocacy shall 
serve as a review panel for all applications for 
assistance from die Legal Action Program. AACD 
Cou. *1 will serve as a consultant to the Review 
Panel. Tf ^Judgement of the Review Panel shall 
be made in accordance with the guidelines es- 
tablished by the AACD Governing Council. 

1. Applicants seeking support from these funds 
will be notified of the decision of the Review 
Panel within sixty (60) working days of receipt 
of the application and all supporting documents. 

2. Rejected applications may be appealed to 
the AACD Governing Council at its next meet 
ing. 
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B. The guidelines for members obtaining 
financial support from this progiam include. 

1. Two hundred and fifty dollars ($250) of 
legal fees and expenses must be paid by the 
AACD member. 

2. After the $250 of legal expenses ai e paid 
by the member, a minimum of $250.00 shall 
be provided by any of the following. 

a. state branch 

b. state division 

c. national division 

d. professional or private source 

3. After ascertaining that the expenduuies 
made by the member and other sources total 
at lea:>t $500.00, a sum m i to exceed $ 1 ,000.00 
may be provided to the approved member from 
the AACD Legal Action Fund. 

4. Should the receipted expenditures ex-. 
zd the initiiJ $1,000.00, costs a' we that 

51,000,00 may be reimbursed up to an addi- 
tional $4,000.00 sum per member per act or 
oc*t ence. L more than one member is in- 
volved in the iame occurrence under litigation, 
only $5,000.00 payment will be *nithorizcd. ex- 
cept as determined by the A/\CD Governing 
Council. 

5. Expenditures will be limited to the au- 
thorized sums in the le 1 action fund. 

6. State or national divisions, and state 
branches may apply for up to $5,000.00 pro- 
vided they have evidenced expenditure o( or 
committed funds of a matching amount of 
money designated for such legal action. 

7. If a funded case is appealed to a higher 
court additional $5,000.00 may be autb* 
rized. 

C. Excluded from eligibility would cs 
such as: 

1. Non-professionally related criminal suits 
or charges. 

2. Licensure outside of the counseling 
profession. 

3. Professional liabilit) suits. 



4. Othci .*ises ditci mined li\ die Rcwcw 
Panel to be mappioptiau. foi loiiiimuiiciit oi 
AACD Legal Action Funds. 

IV. Application Procedures for 
Members 

A. The AACD member request* fiom AACD 
Headquarters an "Application foi Assistance 
from the AACD Legal Action Fund" claim. The 
completed claim forms are sent to the Execu- 
tive Director. The member shall complete ihese 
forms during the legal proceedings. All forms, 
documentation and records shall he treated as 
confidential documents. 

B Upon receipt of the r omplcted forms and 
supposing documents signed h) the applicant, 
representing attoine>, and official represen- 
tative of the group contributing the additional 
$250.00 to guarantee expenditures of at least 
$500.00. the Executive Director will icvietv all 
of the information in relation to the established 
policies and proccduics and. then, submit this 
information to the Review Panel for determi- 
nation of eligibility. 

C Once the eligibility for assistance is de- 
tei mined, the member will be notified and a 
check for the authorized amount, not to exceed 
the appropriate guidelines, will be authorized 
and mailed payable to the attorney. 

D If the ''cvicw Panel determines the mem- 
ber is ineligible for assistance, the member mav 
appeal this decision to the AACD Goven .g 
Council. The Governing Council shall n «dv 
the member of the results of it* deliberations, 
including the reasons for its actions, 

E. Falsification of *ny docu, lent or the sub- 
mission of any fraudulent statements or ma- 
terials shall render the application null and void. 
If such falsification or fraudulcnce is discov- 
ered before or after payment is made. AACD 
reserves the right to take whatever action is 
uecessar) that is appropriate legally and ethi- 
cally, to recover allocated iunds or expendi- 
tures i elated to processing Mich an application. 
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AMERICAN ASSOCIATION FOR COUNSELING AND 
DEVELOPMENT 

5999 Stevenson Avenue 
Alexandria, VA 22304 

APPLICATION FOR ASSISTANCE FROM THE 
AACD LEGAL ACTION FUND 

Date of Application 

AACD Membership Number 

Name 

Business Address 



Home Address 

business Phone Home Phone 

Brief Statement of Dispute: 



In order for this application to be completed and reviewed, a copy of 
all pleadings filed in the case must be attached. 

Which is your primary Division? 

Do you wish to have Division President on Review Panel? Yes No 

I hereby certify that I have contributed a minimum of $250.00 of my own 
personal funds to this case. I also hereby certify that all of the information 
in this application is true and correct to the best of my knowledge. 



Date Signature of Applicant 

I hereby certify that I ur my organization have contributed a minimum of 
$250.00 to the above-stated legal action. My signatuie indicates I ha*e r^i 
provided any false or misleading information. 



Signature Organization 
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AMERICAN ASSOCIATION FOR COUNSELING AND 
DEVELOPMENT 



5999 Stevenson Avenue 
Alexandria, VA 22304 



FINANCIAL AFFIDAVIT FOR AACD LEGAL ACTION FUND 



Name of AACD Member 

Name of Attorney 

Attorney's Address 



Member's Address 



Statement of Legal Costs: 



Received by Attorney $- 
Remaining Fees S- 



This information we hereby present is true and correct. 
Date 



AACD Member's Signa 



Date . 



Member's Attorney's Sigiu ure 
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AMERICAN ASSOCIATION FOR COUNSELING AND 
DEVELOPMENT 

5999 Stevenson Avenue 
Alexandria, VA 22S04 



APPLICATION FOR ADDITIONAL ASSISTANCE FROM 
AACD LEGAL ACTION FUND 

Date of Application 

AACD Membership Number 

Name . ! 

Business Address 



Home Address __ 

Business Phone Home Phone 

Applications for additional assistance from AACD Legal Action Fund will not 
be considered unless one of the following conditions has been met: 

I. An initial request for funds has been approved up to $1,000.00. 

£. All possible assistance has been granted and the case is now in appeal. 

Member Expenditure on Case to Date S 

Sum of All Legal Action Funds Awarded to Date $ 

Statement of Total Sum of Attorney's Fees $ . 

Status of Case? initial proceedings appellate proceedings 

Amount(s) Granted from Other Sources $ 

The information we hereby present is true and correct. 

— Date . 

AACD Member's Signature 

Date 

Member's Attorney's Signature 



The AACD Ethics Committee maintains and periodical!) updates an 
extensive Ethics Bibliography. To obtain a copy, write to- 

ETHICS BIBLIOGRAPHY 

American Association for Counseling and Development 
5999 Stevenson Avenue 
alexandria, VA 22304 



96 

ERIC 



APPENDIX D 

The Supreme Court and Abortion 



Excerpts from the Supreme Court's opinion 
in Akron v. Akron Center for Reproductive HeaitJi, 
Inc. 462 U.S. 416, 103 S. Ci. 2481, 76 L.Ed,2d 
687 (1983). 

MM In Roe v. Wade, the Court held that the 
'right of privacy . . . founded in the Fourteenth 
Amendment's concept of personal liberty and 
restrictions upon state action ... is broad enough 
to encompass a woman's decision whether or 
not to terminate her pregnancy.' 410 U.S., at 
153, 35 LEd.2d 147, S.Ct.705. Central among 
these protected liberties is an individual's 'free- 
dom of personal choice in matters of marriage 
and family life' Roe f 4 10 U.S., at 169, 35 L.Ed.2d 
147,93, S.Ct.705. . . The decision in Rot was 
based firmly on this long-recognized and es- 
sentia! element of personal liberty. 

Court also has recognized, because 
"**a is a medical procedure, that the full 
• ndication of the woman's fundamental right 
necessarily requires that her physician be given 
'the room he needs to make his best medical 
judgment' Doe v. Bolton, 410 U.S.179, 192, 
35 L.Ed.2d.20i, 93 S.Ct. 739 (1973). . . . The 
physician's exercise of this medical judgment 
encompasses both assisting the woman in the 
decision making process and implementing her 
decision should she choose abortion ... At the 
same time, the Court in Roe acknowledged that 
the wo* n's fundamental right *is not un- 
qualified and must be considered against im- 
portant state interests in abortion.' . . . But 
restrictive state regulation of the right to choose 
abortion, as with other fundamental rights sub* 
ject to searching judicial examination, must be 
supported by a compelling state interest ... We 
have recognized two such interests that may 
justify state regulation of abortions. First, a State 
has an Important and legitimate interest in 
protecting the potentiality of human life/ . . . 
Although the interest exists 'throughout the 
course of the woman's pregnancy,' it becomes 
compelling only at viability, the point at which 
the fetus 'has the capability of meaningful life 



outside the mother's womb.' ... At viability this 
interest in protecting the potential life of the 
unborn child is so important that the State may 
proscribe abortions altogether, except when it 
is necessary to preserve the life or health of the 
mother.' . . Second, because a State has a le- 
gitimate concern with the health of women who 
undergo abortions, 'a State may properly assert 
important interests in safeguarding health [and] 
in maintaining medical standards.' ... We held 
in Roe t however, that this health interest docs 
not become compelling until 'approximately the 
end of the first trimester* of pregnancy . . . Un- 
til that time, a pregnant woman must be per- 
mitted, in consultation with her physician, to 
decide to have an abortion and to effectuate 
that decision 'free of interference by the State' 
. . . From approximately the end of the first 
trimester of pregnancy, the State 'may regulate 
the abortion procedure to the extent that the 
regulation reasonably relates to the preserva- 
tion and protection of maternal health.' . . . The 
State's discretion to regulate on this basis does 
not, however, permit it to adopt abortion reg- 
ulations that depart from accepted medical 
practice . . . If a State requires licensing or un- 
dertakes to regulate the performance of abor- 
tions during this period, the health standards 
adopted must be 'legitimately related to the ob- 
jective the States seek to accomplish.' . . . 'the 
State may not impose a blankerprovision . . . 
requiring the consent of a parent ir person m 
Vo parentis as a condition for ah rtion of an 
unmarried minor.' ... it is clea" *nat Akron 
may not make a blanket determination that all 
minors under the age of 15 are too immature 
to make this decision or that an abortion never 
may be in the minor's best interests without 
parental approval ... We do not think that the 
Akron ordinance, as applied in Ohio juvenile 
proceedings, is reasonably susceptible of being 
construed to create an 'opportunity for case- 
by-case evaluations of the maturity of pregnant 
minors?*. . . We therefore affirm the Court of 
Appeals' judgment that [the ordinance] is un- 



constitutional ... In Danforth % ±upia % we upheld 
a Missouri law requiring a pregnant woman to 
certifly) in w riling her consent to the abortion 
and thai her consent is informed and frech 

given and is not the result of coercion.* The 

\aliduy of an informed consent requirement 
thus rests on the State's interest in protecting 

the health of, the pregnant woman This 

docs not mean, however, that a State has un- 
rewewable authority to decide what informa 
tion a woman must be gi\cn before she chooses 
to have an abortion. It remains primarily the 
responsibility of the ph}sician to ensure that 
appropriate information iscoineyed to his pa- 
tient, depending on her particular circum- 
stances. Dan/orth's recognition of the Stale's 
interest in ensuring that this lnfoiRiat.on be 
gncn will not justify abortion regulations de- 
signed to influence the won an s informed choice 

between abortion or childbirth We ai*i no.. 

convinced, howexcr. that there i> a wtal state 
need for insisting thai the physician pci form 
mg the abortion, or for that matter am phy- 
sician, personal!) counsel the patient in the 
absence of a request. The State s interest is in 
ensuring that the itomau s consent is informed 
and unpressured. the critical factor is whether 



she obtains the necessaiy information and 
counseling from a qualified person, not the 
identity of the person fi mi whom she obtains 
it ... In so holding, v c do not suggest that the 
State is powerless to vindicate its interest in 
making certain that important and stressful 
decision to abort, is made with full knowledge 
of its nature and consequences.* ... A State 
may define the physicians responsibility to in- 
clude \enfication lhat adequate counseling has 
been pro\ided and that the woman's consent 
is informed. In addition, the State may estab- 
lish reasonable minimum qualifications for those 
people who perform the primary counseling 

function The Akron ordinance prohibit a 

physician from performing an abortion until 
24 hours after the pregnant woman signs a 
consent form . . . We find thaj Akron has failed 
to demonstrate that any legitimate state interest 
is furthered by an arbitrary and inflexible watt- 
ing period. There is no evidence suggesting 
fhat the abortion procedure will be performed 

more safely if a woman, after appropriate 

counseling, is prepared to give her written in- 
formed consent and proceed with the abortion, 
a State may not demand thai she delay the ef- 
fectuation of that decision/' 
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